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TRAN S C R 7 P T  OF  PROCEEDINGS 

BE  IT  REMEwBERED :  That  this  Matter  came  on  regularly  for 

continuation  of  hearing  on  Monday,  May  5,  1970,  at  the  Conference- 

Room  of  the  Comprehensive  Health  Planning  Division  of  the  state 

Department  of  Health  and  Environmental  Sciences  offices,  510 

Logan  Stieet,  He 1 c  n a ,  K o r .  t  a  a  a . 

The  Honorable  Cal'!  M  «  T.:0.lvi  ^  n 

•L  -  u^v  -L~  •  aea.r.cnoo  Lxctpiiner ,  presided 

over  the  proceeding:-;. 

Whereupon,  the  folio-cleg  proceedings  were  tad: 
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would  like  to  put  i.  n  the  rccou-  v]  \o  is  pros-  R  . 
to  the  left  oi  the  rcportoi  , 

MR.  HILLEY:  Ben  j  wain  V7.  lii  1. ley,  AIM  erne 
Tenth  Avenue  South,  Great  Falls,  Montana,  movie 


1. 
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i  i  tervene 


as  a  proponent  in  the  action ,  for  the  Inter natio-n.l  brotherhood 
of  Electrical  Workers. 

MR.  BELLINGHAM;  William  M.  Bellingham,  Attorney,  Billings, 


Montana,  one  of  counsel  for  the  Applicants. 

MR.  PETERSON:  Jack  Peterson,  Attorney  for 
MR.  ROSS:  John  Ross,  Attorney  for  the  Mon 


t  h  e  App  1 3.  c  a  n  t  s 


na  Power  Com¬ 


pany 


MR.  LEAP HART:  C.  W.  Leaphart,  Jr.,  Attorney  for  the 


Board  of  Health. 

MR.  KLINGER:  Richard  Klinger,  Attorney  for  the  Depart¬ 
ment  of  Health  and  the  Board  of  Health.  I  wish  to  state  that  I 
neither  wish  to  convey  the  impression,  implicitly  o?r  explicitly 
that  I  represent  one  more  than  the  other. 

MR.  MELOY :  Mike  Meloy,  Attorney  for  the  Northern  Cheyenne 
Tribe,  Inc. 

MR.  GROTTY":  George  Robert  Crotty,  Jr.,  Attorney,  Fourth 
Floor,  First  National  Bank  Building,  Great  Falls,  Montana,  one 
of  the  attorneys  for  the  Northern  Plains  Resource  Council. 

MR.  GRAY  BILL :  Loo  Graybi.11,  Jr.,  counsel  for  Northern 
Plains  Resource  Council . 

MR.  DONHY :  Ted  J.  Doncy ,  At  tornoy  for  the  !Rp;o:tment  co 


Natural  Resources  and  Conserve 
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3 

4 

5 

6 

7 

8 
9 


Dope r  t  n  :.nt  of  Natural  Resources. 

HEARINGS  EXAMINER :  Will  those  others  present  please  state 
for  the  record  who  you  are  and  who  you  are  here  for,  please? 

MR.  M&cINTYRE:  Donald  D.  MacIntyre,  Attorney,  Department 
o  f  N a  t u  r  a.  1  Re  s  o  u  r  c  c  s  . 

MR.  FRANCE:  Tom  France,  Northern  Plains  Resource  Council. 
MR.  PAPASKE:  (uncertain  of  name)  George  Papaske,  U.S. 


]0  I  Bureau  of  Mines. 

11  |  MR.  SALVAGNI:  Michael  A.  .Salvagni,  Attorney  for  the  De- 

12  i  partment  of  Health  and  Environmental  Sciences. 

13  [  MR.  BROWN:  Steve  Brown,  Attorney,  Governor's  Office. 

4^  14  MR.  LABRIE:  Robert  J.  Labrie,  Engineer,  Montana  Power 

15  J  Company. 

16  |  MR.  BERUBE:  Daniel  T.  Berube,  Engineer,  Montana  Power 

17  |  HEARINGS  EX/uMINER:  Very  well.  This  is  the  time  set  for 

18  I  the  -■ 

19  I  MR.  IIANSON:  One  more  --  Bill  Hanson,  United  Press  Inter- 

20  |  national. 

21  I  HEARINGS  EXAMINER:  Bill,  I  don't  want  to  slight  the  pres. 

22  1  You  can  make  a  statement  at  this  time  if  you  want.  (laughter) 

23  1  This  is  the  time  for  the  continuation  of  the  public  hearing  on 

24  !  the  application  for  Certificate  of  Environmen tal  Capability  and 
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Washington  Water  Power  Company ,  Pc.c5.fic  Power  &  Light  Company , 
and  the  Montana  Power  Company.  Pursuant  to  Section  7  0-  806  (3)  , 
this  hearing  was  commenced  on  March  10,  1973,  before  the  Board 
of  Natural  Resources  and  Conservation  at  Bozeman,  Montana.  The 
hearing  wa s  thereupon  continued  by  Order  of  said  Board  dated 
April  9,  19  75,  marked  "Board  Exhibit  5  3,"  to  reconvene  on  April 
21st,  1975,  at  a  time  and  place  to  be  determined  by  the  Hearings 
Examiner.  The  Board  of  Natural  Resources  and  Conservation,  at 
a  meeting  held  April  10th,  1975,  appointed  myself,  Carl  M.  Davis, 
as  Hearings  Examiner,  and  their  Order  of  Appointment  is  marked 
"Board  Exhibit  54."  On  the  same  date  the  undersigned,  as. 

Hearings  Examiner,  fixed  a  second  prehearing  conference  for 
April  15th,  1975,  which  is  marked  "Board  Exhibit  55."  At  the 
second  prehearing  conference,  motions  for  filrther  continuances 
to  May  5th  or  May  12th  were  made  by  opponents  of  the  application, 
certain  opponents  of  the  application,  and  the  Board  by  its  Order 
of  April  17th,  1975,  granted  a  continuance  until  today,  May  5th, 
1975.  Let  the  record  further  show  that  prior  to  the  commencement 
of  this  proceeding  this  morning,  the  Hearings  Examiner  has 
received  oral  motions  for  further  continuances  and  that  I  have 
orally  advised  counsel  for  each  of  the  principal  parties  to  this 


proceeding  that  today  we  would  hear  these  motions  for  continuances 
together  with  other  motions  that  came  before  the  Hearings  Examiner 
and  other  motions  that  may  be  made  today,  and  further,  that 
the  testimony  part  of  these  proceedings  would  not  commence  today 
Let  the  record  further  show  that  certain  motions  have  been  filed 
that  address  the  Board  of  Natural  Resources  and  Conservation  and 
necessarily  require  a  ruling  from  Hurt  Board  rather  than  the 
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The  Chairman 
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he  Board  of  Natural  No  sources 


las  advised  me  that  the  Board  will  hear  all  pending  matters  and 

■d  to  them  at  a  meeting  of  sp .id  Board  called  for 


/ no  u  j .  o 1 1  s  aaar e  i . 


Friday,  May  16,  1975  ,  at.  1:30  P.M.  at  the  Department's  offices 
at  Helena,  Montana ,  at  which  time  arguments  of  any  and  all  parties 
in  support  or  opposition  of  said  motions  will  be  heard.  This  will 
give  notice  of  the  time  and  place  for  this  Board  meeting,  unless 
a  more  formal  notice  is  required.  Is  that  the  right  time’  and 
place,  or  are  you  aware  of  it? 

MR.  DONEY :  That  is  the  time  set  for  their  regular  Board 


meeting,  Mr.  Hearings  Examiner.  I  wasn't  aware  of  any  meeting 
for  the  motions,  however. 

HEARINGS  EXAMINER:  This  is  from  Mr.  Joe  Sabol,  who  is 
Chairman  of  the  Board,  Prior  to  the  proceedings,  I'd  like  to  get 
some  of  the  exhibits  in  order  that  may  be  under  discussion  today. 
On  Tipril  16th  I  mailed  to  each  of  you.--  and  if  anyone  didn't 
receive  one,  let  me  know  and  we'll  provide  them  —  an  updated- 
list  of  Board  exhibits  for  your  reference,  which  brings  us  up  to 
No.  62.  Of  these  exhibits,  numbers  one  through  thirty-nine  were 
admitted  by  the  Hearings  Examiner  at  the  proceedings  at  Bozeman 
on  March  10,  1975.  We  are  now  up  to  Exhibit  No.  69.  At  this 
time  I.'d  like  to  admit  to  make  part  of  the  record  of  this  case 
Nos.  L 0  through  G9.  I  will  admit  these  subject  to  any  objections 
of  any  of  the  parties  after  you  have  had  an  opportunity  to  examine 
the  updated  list  I  have  prepared  and  will  hand  out.  T  haven't 
get  copies  made.  We* 11  make  them  sometime  during  the  day  and  giv 
you  a.  3.1  a  copy.  The  reporter  w  i  1 .3  also  be  given  a  copy,  so  the 
record  vi  3  X  show  that  they're  a  Dart  those  oroceedings .  And 
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in  regal'd  to  exhibits ,  if  I've  overlooked  any  correspondence  oi 
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pleadings  that  any  of  the  parties  feel  should  bo  properly  marked 
and  made  exhibits  as  a  part  of  this  record,  I  wish  you  would 
advise  me.  I  have  not  marked,  for  instance,  Court  proceedings 
as  an  exhibit  here;  or  any  other  correspondence  or  proceedings 
that  you  want  as  part  of  your  record  here,  if  I  haven't  got 
them,  please  call  it  to  my  attention. 

Gentlemen,  the  following  matters,  and  probably  others,  are 
now  pending,  and  we  wTould  like  to  hear  them,  not  necessarily  in 
this  order,  together  with  any  new  motions  or  matters  which  you 
wish  to  consider: 

(1)  I  have  further  requests  from  people  wondering  whether 
they  could  present  written  statements  as  public  parties,  rather 
than  appear  and  testify.  Do  you  have  any  further  views  on  that? 
You  might  express  them  at  this  time.  Basically,  I  have  advised 
them  that  they  certainly  could  appear  and  present  written  state¬ 
ments,  that  also  they  would  be  subject  to  parties  that  may  object 
to  them.  If  they  didn't  want  to  receive  the  written  statements 
and  if  any  party  wanted  to  object  to  them,  they  certainly  would 
have  the  right  of  cross-examination.  Are  there  any  comments  on 
the  written  statements?  Mr.  Graybill. 

MR.  GRAYBILL:  My  comment  is  not  on  that,  but  I  would  like 
to  clear  up  the  matters  you  just  mentioned  for  the  record.  Do 
1  understand  that  Exhibits  40  through  69  are  admitted,  and  you 
said  subject  to  objection? 

HEARINGS  EXAMINER:  Well,  I'll  provide  you  with  a  list  as 
soon  as  we  can  make  copies. 

MR.  GRAYBILL :  Then  we  can  look  at  then? 
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HEAR 3  UGH  EXAMINER  > 


'ou  have  an  objection. 


Ycc , , you  can  look  at  them  and  see  whether 


MR.  GRAY  BILL :  Bull  they  are  in  the  record  now ,  right?  They 
are  part  of  the  record  now? 

HEARINGS  EXAMINER:  Well,  subject  to  someone  wanting  to 
strike  one  out;  then  we'll  rule  on  that. 

MR.  GRAYBILL:  Okay.  Secondly,  I'd  like  the  record  to  show 
that  apparently  the  Board  of  Natural  Resources  and  Conservation 
is  not  in  attendance  at  the  hearing  this  morning.  Is  that  correct f 
I  don’t  see  the  Chairman  or  any  of  the  members  in  the  room.  Am 
I  correct? 

* 

HEARINGS  EXAMINER:  I  think  the  record  --  we  listed  everybody 
who  is  here  in  the  room.  You  have  appeared,  would  you  give  your 
name? 

MR.  GOETZ:  James  Goetz.  I  represent  the  Environmental 
Defense  Fund,  Inc. 

HEARINGS  EXAMINER:  Will  you  give  your  name  for  the  record, 

sir? 


MR.  FREEMAN: 


I'm  Paul  C.  Freeman  of  the  AP . 


HEARINGS  EXAMINER:  There  is  one  other  gentlemen.  We  would 


like  to  have  everybody's  name  in  the  record. 

MR.  :  My  name’s  Steve  (inaudible), 

the  Environmental  Quality  Council. 


I ’ m  with 


MR.  GRAYBILL:  All  right;  I’d  like  the  record  to  show  that 
the  Board  of  Natural  Resources  is  hot  here.  Two  of  my  motions 
were  addressed  to  the  whole  Board  and  have  been  continued  from 
time  to  time,  and  are  timely,  and  are  ripe  for  f  oc5.f:>  on ,  and  I 


have  made,  as  I’m  sure  the  Hearing  Officer 


.l  s  a  \v  t  i  e 


,  oral  reeir 


■ 


%  1  that  they  be  Ik 'ay  d  at  this  time  th.  t  the  Board  was  going  to 

2  proceed.  I  merely  want  it  clear  on  the /record  that  we've  noticed 

3  them  up  for  Board  hearing,  full  Board  hearing;  ■  we ' ve  made  requests 

4  that  the  full  Board  be  here  to  hear  them,  and  the  full  Board  is 

5  not  here  to  hear  them.  1  am  particularly  concerned  about  the 

6  Motion  for  Summary  Judgment  based  on  70-810,  R.C.M.  1947,  because 

7  it  seems  to  me  that  that  motion  by  its  nature,  if  it  has  any 

8  merit  at  all,  has  to  be  discussed  and  taken  care  of  promptly, 

9  because  everything  e3.se  we  do  would  be  meaningless  if  there  is 

10  any  merit  to  the  motion,  and  I  realize  it  has  to  be  argued,  but 

11  my  original  notice  dated  it  up  according  to  the  then  Board  schedul 

12  for  the  21st  of  April  before  the  full  Board  of  Natural  Resources 

13  and  Conservation,  or  it  says,  "At  the  commencement  of  the  next 

^14  session  of  the  hearing,"  and  all  I'm  making  a  point  for  the 

15  record  is  that  neither  that  date  nor  the  continued  dates  nor  the 

16  next  session  of  the  hearing  is  the  Board  of  Natural  Resources 

17  apparently  going  to  consider  that  motion.  I  think  it's  timely 

18  and  I  think  that  all  other  proceedings  that  take  place  before  it 

19  is  handled  are,  in  a  sense,  meaningless  Until  we  dispose  of  that 

20  issue.  I  want  the  record  clear  that  we've  tried  to  get  the  Board 

21  to  hear  it,  we've  made  our  requests  and  we've  attended  the  hearings 

22  but  it  is  not  being  heard. 

23  HEARINGS  EXAMINER;  Mr.  Giraybill,  in  that  regard,  do  you 

24  request  any  more  formal  notice  as  to  the  time  the  Board  has  set 

25  to  hear  your  motion.**,  other  than  -- 

26  MR.  GRAYB1LL:  No,  I  understand  it;  1  have  no  problem  with 

i 

I  27  understanding  the  time  they  set.  ’  J  think  they  have  some  obligationj; 

28  to  hear  a  motion ,  and.  1  think  that  they  probe. b3  y  have  obligations 
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in  this 


be- cause,  of  its  nature,  which  is  for  Summary  Judgment 
matter.  They've  had  a  lone  t  line ;  it  isn't  a  fresh  motion  or 
anything  that  anybody's  surprised  about,  and  I  merely  think  that 
it  should  be  dealt  with  honestly,  and  with  --  you  know,  really 
dealt  with  before  we  cjo  ahead,  because  everything  else  we  do 
today  is  going  to  be  on  the  presumption  that  there  isn't  any  such 
motion,  or  that  that  motion  loses,  and  it's  a  motion  made  in  good 
faith  on  an  important  point  in  this  case,  and  all  I'm  saying  is 
that  the  Board  does  not  appear  to  be  going  to  handle  the  matter 
with  dispatch.  I  think  that  it  wastes  our  time  and  it's  poor 
procedure  not  to  take  it  up  within  a  reasonable  time  after  it 
was  noticed,  and  not  to  take  it  up  procedurally  when  it  obviously 
should  have  fallen  in  line.  I  might  go  further  and  say  this, 

Mr.  Hearings  Examiner:  if  the  Board  will  not  hear  it  today,  I 
will,  without  waiving  this  motion  in  any  way, or  without  withdraw¬ 
ing  it  in  any  way ,  I  will  make  an  oral  motion  to  the  Hearing 
Officer  for  Summary  Judgment,  on  the  same  exact  basis,  so  that 
we  can  at  least  have  the  Hearing  Officer  hear  the  matter,  and 
then  if  it's  overruled,  I  don’t  know  what  will  happen,  but  it 
seems  to  me  that  it  is  an  important  matter  that  should  be  heard. 

I  don't  know  whether  the  Hearing  Officer  under  the  abbreviated 
authority  that  you  have  --  I.  realize  that  you're  circumscribed 
by  the  Board's  appointment  which  does  not  give  you  the  power  nor 
the  duty  nor  the  responsibility  to  make  findings  or  to  make 
suggestions  to  the  Board  I  don't  know  that  you  have  any 
authority  to  act  on  a  Motion  for  Summary  Judgment  in  view  of  thos 
facts,  and  I  don't  want  to  put  you  in  a  position  that  you  don't 
fee]  .yon  *  i  e  in,  but  I  think  that  I  want  to  mat  e  the  record  clear 


that  w<? '  re  perfectly  wi  3  3  Jug  to  hoar  this  motion  at  the  first 
time  that  anybody  will  admit  t hr  t  they  can  rule  on  it. 

HEARINGS  EXAMINER:  Nell,  I '  3 1  deny  your  motion  made  to  me 
I  don't  feci  I  have  jurisdiction  to  rule,  on  that,  On  the  other 
hand,  I  did,  After  our  last  phone  call,  call  the  Board  Chairman 
requesting  him  to  set  a  time  as  soon  as  they  could  hoar  it,  and 
this  is'  the  time  they  have  given  me. 


UK IDENTIFIED  SPEAKER:  That  was  May  16th? 

HEARINGS  EXAMINER:  May  16th  at  1:30  P.M.  at  the.  Department 
of  Natural  Resources  office,  before  the  Board  of  Natural  Resources 
and  at  that  time  anyone  in  support  or  opposition  to  the  motion 
will  be  able  to  appear  and  tesify,  as  I  understand  it. 

MR.  GRAYBIL.L:  Excuse  me.  I’m  sorry  I  got  out  of  order, 
but  I  thought  that  ought  to  be  on  the  record  before  we  go  ahead 
with  any  other  matters. 


HEARINGS  EXAMINER:  That’s  fine.  If  any  of  the  rest  of  you 
have  anything  similar  --  as  a  matter  of  fact,  I  prefaced  my 
beginning  that  we  wouldn ’ t  necessarily  take  these  up  in  this 
order. 

MR.  SHENKER:  With  respect  to  written  statements  of  public 


participants,  in  response  to  your  invitation  for  our  comments, 
my  view  I  think  is  the  same  as  stated  at  the  last  prehearing  con¬ 
ference  on  April  15th,  that  1  favor 
written  statements  by  those  public 
them,  subject  to  both  objection  be: 
received  in  evidence  and  to  the  ri< 
those  who  wish  to  make  the  written 
that  as  a  procedure  to  be  folDowod 
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circulated  to  counsel  for  par t,i ripe  Li ijg  parties  so  that  they 

would  have  an  opportunity  to  review  them  and  then  advise  the 

« 

Hearings  Examiner  whether  they  object  or  wire  the  r  they  would 
insist  up on  cross- c x am i n a t ion. 

MR.  BELLINGHAM:  The  problem  as  I  see  it  with  regard  to 
written  statements  is  compounded,  somewhat  i\t  least,  by  Rule  23 
of  the  Model  Rules,  subsection  3,  which  states  that  parties  shall 
have  the  right  to  conduct  cross-examination  for  a  full  and  true 
disclosure  of  facts,  and  so  forth,  including  the  right  to  cross- 
examine  the  author  of  any  document.  If  the  individual  is  present, 
that’s  no  problem  if  he  wants  to  submit  a  written  statement.  On 

i 

the  other  hand,  if  somebody  mails  one  in,  then  we  do  have  a 
problem,  and  I'm  not  sure  which  of  these  two  things  you  are 
addressing  yourself  to,  Mr.  Hearings  Examiner.  I  suspect  the 


15  naked  situation  where  a  written  statement  is  submitted  without 
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the  author  being  present,  and  I  don't  know  that  it's  all  that 
important,  but  I  can  see  some  real  problems  with  admitting  state¬ 
ments  with  the  author  not  present  --  letters,  and  this  sort  of 
thing.  It  just  doesn't  make  sense  to  me,  particularly  in  view 
of  Rule  23.  Now,  if  the  parties  here  waive  their  right  to  objec¬ 
tion,  then  there  is  no  problem,  but  I  don't  know  but  what  we  might 
see  a  situation  here  where  the  Hearings  Examiner  is  going  to  be 
inundated  VvTith  written  statements  by  the  hundreds,  from  various 
people,  and  brought  on,  perhaps,  by  one  of  the  participants  in 
this  hearing.  It  seems  to  me  as  though  today  might  be  a  good  time,] 
as  you  have  indicated,  to  settle  this  and  not  make  it  subject  to 


27  objection  by  the  attorneys  involved,  but  settle  it  one  way  or 


28  another  insofar  as  people  who  arc  not  going  to  he  present  su.br: it tir 
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on  behalf  of,  or  for  the  use  of  the  agency,  and  offered  into 


who  would  bring  in  public  statements  in  writing.  Rule  23  doe? 


are  not  prejudiced,  any  part  of  the  evidence  may  be  received 


in  written  form, "  and  I  should  think  that  \.f  a  written  statesmen 


were  mailed  in  and  circulated  to  counsel  for  the  parties  before 
being  received  in  evidence,  if  there  could  not  be  any  prejudice 
then,  if  counsel  for  any  of  the  parties  believed  that  they  have 
objections  to  the  statement,  they  could  state  the  objections, 
and  if  they  wished  to  have  the  right  of  cross-examination,  then 
the  author  of  the  document  could  be  so  advised,  and  that  the  docu¬ 
ment  would  not  be  received  in  evidence  unless  he  presented  himself 
for  cross-examination.  1  think  that  ought  to  handle  any  problems 
of  possible  prejudice, 

MR.  CROTTY :  Was  it  your  intent  by  submitting  these  written 
instruments  that  the  individual  who  submits  the  written  instrument 
become  a  party  to  the  proceedings? 

HEARINGS  EX7\MINER :  No,  I  don't  think  they  necessarily  become 


a  party. 
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HEARINGS  EXAMINER:  We  13.,  I  think  it's  pretty  well  conceded 
by  everyone  here  v;e  want  the  public  to  be  a  party  to  the  extent 
they're  able  to,  but  if  they  can't  come  and  they  want  to  send 
their  statement  in,  I  vender  how  you'd  feel  on  that? 

MR.  GRAYBILL:  I  think  Mr.  Bellingham  may  have  put  his 
finger  on  it.  Parties  on  either  side  of  the  table  could  stimulate 
a  lot  of  letters. 

MR .  BELLINGHAM:  I  can't  imagine  anyone  doing  that,  but  it's 
a  possibility. 

MR.  GRAYBILL:  You  and  I  share  the  sane  disbelief. 

HEARINGS  EXAMINER:  How  would  it  be  if  we  were  to  receive 
written  statements,  and  if  there  were  no  objections  by  any  party, 
they  would  be  permitted;  if  there  were  objections,  then. the  person 
would  have  to  testify  orally  and  be  subject  to  cross-examination? 

MR.  BELLINGHAM:  Will  these  objections  be  made  in  advance 
or  will  they  be  made  at  the  time,  or  what?  There  is  no  chance  in 
the  world  from  a  procedural  viewpoint  to  get 'written  statements 
in  by  a  certain  date  prior  to  the  hearing,  I  would  bet.  It  would 
be  rather  difficult  to  lay  it  down,  but  I  suspect  -- 

HEARINGS  EXAMINER:  Well,  I  don't  feel  that  I  should  make 
any  ruling  saying  the  public  has  to  do  anything  by  a  certain  time 
on  this  thing.  I  think  if  they  show  up  on  a  certain  day  -- 
people  we  simply  don't  know  are  going  to  watch  the  progress  of 
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proposal  to  be  that  .if  a  written  docu'oot  or  letter  came  to  be 
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Ko  one  would  know  in  advance  whether  they  would  be  objected  to 
or  not  when  they  wrote  the  letter ,  is  that  the  .idea?  I  don't 
think  we  would  have  any  objection  to  that. 

HEARINGS  EX/iMINER :  I  think  I  would  have  to  answer  the  party, 

Leo . 

MR.  GRAYBILL:  Yes,  but  it  wouldn't  become  part  of  the 
record  cvnd  go  to  the  Board? 

HEARINGS  EXAMINER:  No.  However,  then  if  the  person  —  it 

* 

seems  to  me  that  if  a  person  writes  a  one-page  letter  saying 
"I'm  for,"  or  "I'm  against,"  it's  not  going  to  come  to  the  record 
anymore  than  if  he  gets  on  the  stand  and  everyone  starts  going 
around  the  table  cross-examining  him,  you  know,  about  why  he's 
for  or  against. 

* 

MR.  GRAYBILL:  Well,  then  I  understand  it  to  be  your  proposal 
that  if  you  answered  it  and  said,  "This  is  not  being  put  into  the 
record  because  of  objection,"  if  the  person  wanted  to  come  and 
be  heard  and  be  cross-examined,  then  they  certainly  could  do  that 

HEARINGS  EXAMINER:  Certainly,  as  a  citizen.  Does  that 
sound  like  we  could  treat,  it  that  way?  I  want  to  answer  these 
people's  letters,  but  I  don't  want  to  jump  off  and  answer  them 
before  I  have  discussed  it  with  counsel  here. 
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HEARINGS  EXAMINER:  Oh ,  absolutely . 

MR.  PETERSON:  I  wonder  if  we  could,  have  the  names  of  those 
people  who  have  made  such  an  inquiry* 

HEARINGS  EXAMINER:  Yes,  I'll  provide  you  with  that.  There 
is  another  question  that  I  wondered  what  your  opinion  was  --  as 
Hearings-  Examiner  I'll  receive  a  letter  from  John  Doe,  for  instance, 
saying  "I  want  to  appear  and  testify  as  a  proponent  (or  an 
opponent)."  I  have  those,  letters  from  people.  Do  you  want  me 
to  send  copies  out.  They  say  they're  an  opponent  or  a  proponent, 
or  should  I  just  answer  them  as  Hearings  Examiner? 

MR.  GRAYBILL:  I  think  our  view  of  that  would  be  that  if 

i 

a  letter  comes  and  if  on  the  first  day  you  want  to  put  in  a  series 
of  letters,  we  * d  examine  them,  but  if  you're  going  to  circularize 
the  letters,  then  I  think  you  put  both  the  applicants  and  us 
in  a  position  of  running  out  and  finding  those  people  and  having 
them  come  in  and  testify,  and  I  don't  want  to  engage  in  that  kind 
of  a  contest  if  I  can  help  it,  so  while  I  really  would  agree  that 
we  can  put  them  in  under  these  circumstances,  I  don't  think  we 
should  have  advance  notice  until  the  day  they  come,  and  when  the 
first  day  comes  and  we  examine  those  letters,  they're  in  or  they're 
out.  I  suppose  there's  nothing  preventing  us  from  writing  them 
down  at  that  time  and  going  out  and  soliciting  them,  but  at  least 
it  makes  it  a  little  harder  for  us.  I  don't  think  we  should 
circularize  them  and  put  the  teams  at  work  seeking  them  out. 

HE/\RINGS  EXAMINER:  In  other  words ,  people  who  write  a  letter 
to  me  now  that  I'm  Hearings  Examiner,  saying,  "When ' s  the  hearing 
going  to  be?  When  do  we  cOmc  ?  V?e  want  to  testify  for  or  against." 


I  write  back  and  say , 
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are  certainly  welcome  to  cone  and  testify.  Vve  want:  the  public 
to  have,  the  opportunity  to  testify  when  and  where  we  get  the 
hearing  sot.  That's  about  ail  I  can  advise  them  at  this  time , 
but  I  just  wanted  to  share  that  with  you  and  see  if  there  was 
some  way  that  you  felt  wanted  to  be  kept  informed  of  that  corres¬ 
pondence.  I  don't  mean  it's  privileged;  but  —  another  thing, 
as  I  deem  it,  I  have  a  right  to  ask  questions.  Now  3  don't  feel 
at  this  juncture  that  I  would  know7  what  questions  to  ask  of  any 
given  witness,  but  the  Board  members,  I  think,  may  also  want  to 
ask  questions,  and  possibly  through  me  as  their  hearings  Examiner, 
so  what  would  be.  your  feeling  if  I  should  ask  the  Board  members 
if  they  have  any  questions,  if  they  advise  me  as  Hearings  Examiner 
I'll  ask  the  question;  you  can  make  your  objections  just  as  if 
anyone  else  were  asking  the  question,  because  the  Board  members 
may  have  a  question  on  something  that  may  come  up  that  I'm  sure 
that  either  side  would  want  to  clear  up,  so  I  will  invite  your 
comments  on  that  particular  thing  right  now.' 

MR.  SHENKER:  That  procedure  is  fine. 

HEARINGS  EXAMINER:  Is  that  what  is  generally  done? 

MR.  SHENKER:  Generally,  the  Board  members  do  not  ask  ques¬ 
tions  at  proceedings  where  there  is  a  Hearings  Examiner.  They  sit 
back  and  wait  and  see  what  the  record  looks  like  and  accept  what¬ 
ever  recommendations  are-  made  wThen  the  Hearings  Examiner  makes 
recommendations ,  findings  and  conclusions,  but  I  would  certainly 
agree  with  your  right  to  ask  questions  on  your  own,  whether  invitee' 
by  the  Beard  or  not  to  ask  those  particular  questions, 

HEARINGS  EXAMINER:  The  Board  of  Health  have  not  asked  this 
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is  going  to  be  several  states  away  ,  so  it  would  not  be  too  timely. 
1  certainly  will  advise  you  if  they  ash  me  to  submit  them  ---  next? 

MR .  SIIENKER:  Fine. 

HEARINGS  EXAMINER:  We  do  have  a  Motion  on  burden  of  proof. 

I  have  just  received  a  brief  from  the  applicants  today,  but  I 
haven't  had  a  chance  to  read  it.  We  have  a  brief  from  the  Depart' 
ment  of  Natural  Resources.  Is  it  agreed  between  --  is  there  any 
portion  of  the  burden  of  proof  situation  that  you  are  agreed  on 
now  that  you  have  briefed  the  matter?  Is  it  agreed  that  the 
applicants  do  have  the  burden  of  proof? 

MR.  SIIENKER:  That  would  appear  to  be  the  case,  Mr.  Examiner 
We  too  received  the  memorandum  from  the  applicants  this  morning, 
but  the  opening  caption  of  their  memorandum  asks  the  question 
whether  the  burden  of  proof  rests  upon  the  applicants,  and  the 
answer  is  "yes."  That  is  the  thrust  of  our  memorandum  of  lav,7, 
as  well ,  as  we 1 1  as  the  reasons  that  we  made  the  motion  for  the 
Hearings  Examiner  so  to  rule.  It  appears  to  me  that  the  issue 
has  been  agreed  upon  between  the  parties  that  in  fact  the 
applicants  do  have  the  burden  of  piroof. 

HEARINGS  EXAMINER:  Is  there  a  stage  two  as  to  what  is  the 
degree  of  proof,  or  is  that  necessary  in  this  action? 

MR.  SHEERER :  My  view  on  that,  and  the  reason  that  wc  did 
not  brief  5.1  at  any  length  in  our  memorandum,  and  certainly  nol 
in  a  separate  memorandum,,  agrees  with  the  last  statement  made  by 
the  applicants  in  the.ii  memorandum  on,  1  presume ,  the 
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lav;.  The  question  of  whet  hear  its  preponderance  is  clear  and 
convincing,  substantial  scintilla,  or  to  a  moral  certainty  beyond 
a  reasonable  doubt,  of  course,  is  a  question  for  a  review  court 
as  to  what  rule  should  be  applied  when  it  takes  a  look  at  the 
evidence  that  has  been  submitted.  .  For  the  purposes  of  the 
decisions  to  be  made  by  the  Hearing  Examiner  for  the  Boards  of 
Natural  Resources  and  Health  and  Environmental  Sciences,  it  seems 
to  be  that  the  statement  in  the  conclusion  is  correct,  that  the 
applicants  must  carry  their  burden  of  proof  by  substantial, 
credible  evidence.  Now,  you  get  into  a  very  fine  point  of 
philosophy  as  to  whether  that  means  preponderance  of  the  evidence, 
but  just  on  the  face  of  it,  if  they  have  to  carry  their  burden 
of  proof,  it  means  they  have  to  prove  something  more  than  someone 
else  brought  out,  which  sort  of  sounds  like  a  preponderance. 

Beyond  what  they  say  in  that  statement  in  the  conclusion,  I  don't 
think  we  have  any  other  useful  comments  to  make  that  would  be 
helpful  to  the  decision  makers  here  at  the  Board  level  or  the 
Hearing  Examiner  level. 

MR.  BELLINGHAM :  We  can  get  into  legal  hiceties  and  argue 
this  all  day,  as  a  matter  of  philosophy,  if  nothing  else,  and  J 
don't  know  that  it  would  do  any  good.  However,  as  pointed  out  in 
that  brief,  it  is  felt  that  substantial  credible  evidence  lies 
somewhat  short  of  a  preponderance  of  the  evidence.  How  much  short 
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feel  that  you  ha 


bo  proper? 


MR.  BELLINGHAM:  I  think  that's  riqht 


HEARINGS  EXAMINER:  All  right,  IT  IS  SO  ORDERED.  Does 


anyone  else  want  to  comment 


MR.  GRAYBILL:  Wait  a  minute.  What's  the  burden  of  proof? 


What  is  the  measure  of  proof? 

HEARINGS  EXAMINER:  The  measure  of  proof  in  this  matter  is: 
THAT  THE  APPLICANTS  BE  REQUIRED  TO  CARRY  THE  BURDEN  OF  PROOF  BY 
SUBSTANTIAL  CREDIBLE  EVIDENCE. 

MR.-  GRAYBILL:  All  right,  now,  the  theory  upon  which  they 
claim  "substantial  credible"  instead  of  "clear  and  convincing" 
is  that  they  filed  their  application  before  the' new  amendments, 
is  that  right? 

MR.  PETERSON:  There  is  no  application  to  this  proceeding. 

It  doesn't  have  any  statutory  application. 

MR.  GRAYBILL:  Well,  let's  get  the  next  point  clear.  I  take 
it  we  are  meeting  as  the  Board  of  Natural  Resources  this  morning, 
is  that  right? 

HEARINGS  EXAMINER:  Oh,  absolutely. 

MR.  GRAYBILL:  But  you  are  going  to  be  the  Hearing  Officer 
at  the  Board  of  Health  matter  later? 

HEARINGS  EXAMINER:  Right. 


an  applicant, 

-21- 


" 


; 


appl  red  to  the  Hoard  of  Health  for  a  hearinq  after  the  statute' 


was  passed,  and  it  seems  to  me  that  the  other  burden  of  proof 

/ 

applies  in  those  cases  before  the  Board  of  Health,  and  I  merely 
—  I* in  not  asking  you  to  rule  on  the  Board  of  Health  matter,  but 
I  point  out  that  this  might  be  a  distinction  between  our  Board 
of  Health  and  our  Board  of  Natural  Resources  burden  of  proof. 

In  fact,  it  Wasn't  even  serviced  on  the  Board  of  Health  before 
the  statute  was  passed. 

HEARINGS  EXAMINER:  Which  statute  are  you  referring  to? 

MR.  SHENKER:  Utility  siting  -- 

MR.  CUMMINS:  70-8  something. 

HEARINGS  EXAMINER:  Well,  on  the  motions  that  are  pending 
before  me  now  pertaining  to  the  Board  of  Natural  Resources  here, 

I  will  rule  in  that  fashion.  How  would  that  be? 

MR.  GRAY BILL :  That's  fine. 

HEARINGS  EXAMINER:  It  would  be  ray  thought  before  the  day  is 
over  we  have  to  talk  about  whether  we  have  a  joint  hearing  down 
the  road,  and  if  we  do,  when  we  have  it,  and  then  what  our  rules 
are  going  to  be  on  that  hearing,  if  we're  going  to  make  any  progre 
at  all.  And  then  we  can  touch  on  any  difference  in  evidence 
required  under  the  Board  of  Health. 

MR.  GRAYBILL:  I  just  thought  that  I  ought  to  at  this  appro¬ 
priate  time,  when  everyone  seemed  to  be  consensual  on  what  their 


burden  was,  which  I  certainly  agree  with  for  this  case,  we  oug 


vc 


to  make  that  point  clear,  that  at  least  I  believe  there  is  a  distinc 
tion  there. 

HEARINGS  EX/\MINER:  Would  anyone  have  anv  obi  action  now  to 
taking  up  the  next  motion  —  Mot  ion  for  roc- action  of  Documents 
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boon  marked 


I 

f 


by  the  appl  i  cantF ,  da  ter’  April  -23,  19  7  5,  which  has 

and  the  objections  to  the  Motion  for 


as  "Board  Exhibit  r  c  " 


Production  filed  the  Department  of  Natural  Resources,  which 
is  dated  April  25,  1975,  which  I  have  marked  as  "Board’s  Exhibit 
No.  G7."  If  there  are  no  objections  to  proceeding  in  this  manner, 
we'll  hear  the  applicants  on  their  Motion.  I  might  ask  you 
first,  have  you  people  made  any  progress  as  to  the  interchange 
of  information  since  the  filing  of  the  Motion  and  Objections,  or 
does  it  still  stand  just  the  way  it  was? 

MR.  PETERSON:  No,  it  still  stands,  I  believe,  the  way  it 
originally  was  postured,  and  that  is  that  we’ve  asked  for  the 
Hearings  Examiner  to  enter  an  Order  to  give  us  correspondence 
relative  to  an  employee  or  a  consultant,  rather,  to  the  Department! 
of  Natural  Resources,  who  we  understand  was  hired  prior  to  the 
time  that  retained  counsel  was  brought  into  the  matter,  that's 
Dr.  Corran;  correspondence  relative  to  Dr.  Mike  Williams,  and 
we’re  not  clear  from  any  part  of  the  record  when  he  was  brought 
on  board;  correspondence  relative  to  public  opinion  surveys  as 
to  who  were  interviewed  and  who  were  sent  the  public  opinion 
questionnaires,  and  who  answered  public  opinion  questionnaires , 
and  we  understand  that  all  of  that  material  was  gathered  before 
counsel  was  retained,  and  of  course  the  attorney  legal  files  of 
the  general  description  of  whatever  documents  we  don't  even  know 
are  involved  in  that  file. 

HEARINGS  EXAMINER:  All  right.  As  I  understand  it,  on 
any  motion  there  has  to  be  a  showing  of  necessity,  of  materiality,; 
and  things  like  that.  Of  course,  these  are  just  name s  to  me,  so 
who  was  Dr.  Corran  and  Dr.  Will iams?  Are  they  going  to  be 
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MR.  PETERSON :  One  of.  them  lino  been  named  as  a  ’witness. 

HE.UUNGS  EXAMINER:  Have  cither  of  tlu.se  gentlemen  been 
deposed  by  you,  or  do  you  contemplate  deposing  either  one? 

MR.  PETERSON :  We  have  not  deposed  either  one  of  them,  but 
again  we  are  risking  for  data  to  determine  whether  or  not  we  should 
take  their  depositions.  We're  trying  to  put  ourselves,  probably, 
in  the  same  posture  as  the  Department  has  for  the  last  several 
months.  I  don't  know  that  the  other  party,  the  opponents  of  this 
application,  ever  took  a  position  that  the  Motion  for  Production 
of  documents  under  these  proceedings  had  to  show  materiality, 
relevancy,  or  the  like.  If  that's  been  the  rule  under  which  we 
have  been  proceeding,  it's  never  been  challenged. 

HEARINGS  EX7\MINER:  You  may  be  correct  on  that  under  these 
proceedings  here;  it's  just  one  of  the  general  rules  on  motions. 

MR.  SHENKER:  First,  no  memorandum  of  law  that  we  know  of 
has  been  filed  in  support  of  Motion  for  Production  of  documents. 

We  did  file  our  memorandum  of  law  on  the  subject  of  privilege, 
which  appears  to  be  the  clear  weight  of  authority  that  the  privilege 
obtained  between  a  lawyer  and  his  client  does  not  evaporate  becausi 
the  client  is  involved  with  a  State  agency.  That  seems  to  me  to 
be  the  general  rule  of  law  which  is  expositive  of  the  Motion, 
taking  it  with  Mr.  Cummins'  affidavit  and  objections  that  he  has 
examined  all  of  the  four  files  that  he  sought,  that  they  all  come 
within  the  attorney-client  privilege.  Addressing  each  of  them 
separately,  there  are  different  reasons  for  each  that  I  can  assign 
First,  as  to  Dr.  Corran.  It  .is  the  case  the!  a  report  prepared  by 
Dr .  Corran  was  supplied  to  the  applicants  or  served  upon  them 
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of  Natural  F.e source. s  and  were  answered  some  two  months  ago. 

They  had  that  report  during  that  period  of  time  and  sought  no 
opportunity  to  take  his  deposition.  Secondly,  \r  ith  respect  to 
Dr.  Williams,  he  was  expressly  hired  as  a  consultant  to  counsel, 
to  retained  counsel,  and  therefore  correspondence  with  consultant 
to  retained  counsel  clearly  falls  within  the  ambit  of  that 
privilege.  Thirdly,  with  respect  to  public  opinion  surveys,  all 
of  the  questions,  all  of  the  data  with  respect  to  the  surveys, 
all  cf  the  methodologies  by  which  the  surveys  were  conducted 
have  been  furnished  to  the  applicants.  They  have  taken  the 
depositions  of  two  of  the  people  who  were  principally  involved 
in  the  taking  of  those  surveys,  in  the  preparation  of  them. 

What  they  seek  are  confidential  questionnaires  which  would  render 
the  taking  of  such  public  opinion  surveys  impossible  in  the  future 
There  were  hundreds  of  interviews  conducted,  all  of  which  were 
on  the  basis  of  the  fact  that  the  interviewee  would  have  the 
interview  retained  as  confidential.  A  number  of  interviewees 
are  in  fact  employees  of  the  applicants  and  it  would  be  very 
embarrassing  to  them  to  be  known  as  to  what  positions  they 
had,  and  it  would  be  a  breach  of  public  confidence,  of  private 
confidence,  -and  of  the  advice  given  by  counsel  to  the  Department 
that  such  interviews  would  be  retained  as  confidential  as  to 
whom  the  questionnaires  were  submitted  and  by  whom  the  interviews 
were  conducted.  Finally,  there  is  a  simply  blanket  request  for 
attorney's  legal  files.  I  have  never  heard  of  anyone  successfully 
requesting  the  production  of  attorney's  legal  files,  even  in 
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gencios,  and _  certs :i  nl  y  not  aga inr.t  the  weight  of  authority 
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that  we  have  in  this  parti oular  proceeding,  an  an  occasion  where 
a  menioraunurn  of  .law  has  been  filed  on  the  subject. 

MR.  PETERSOE :  Just  one  response  ---  Relative  to  the  public.' 
opinion  surveys  and  the  confidential  nature  of  the  questionnaire , 
it  appears  to  the  applicants  that  in  view  of  our  very  strong 
constitutional  provision  on  the  right  to  know  that  it's  arguable 
that  the  public  agency  is  not  blessed  with  the  opportunity  to 
give  any  individual  who  deals  with  that  public  agency  a  contract 
of  confidentiality.  I  believe  I'm  correct  in  stating  that  all 
of  this  data  was  certainly  gathered  long  before  any  retained 
counsel  came  on  the  scene,  and  we  fail  to  see  how  the  attorney- 
client  privilege  would  protect  it.  I  believe  it  was  a  matter  of 
contract  between  the  agency  and  the  person  involved. 

MR.  SHEERER:  There  is,  of  course,  a  second  privilege 
involved,  and  that's  the  privilege  between  the  interviewee  and 
the  interviewer,  which  is  the  basis  on  which  surveys  can  be 
conducted,  and  if  the  law  does  not  recognize  the'  subject,  then  it 
would  be  impossible  to  conduct  such  surveys  by  breaching  the 
confidences.  There  is  of  course  no  memorandum  of  law  that  has 
been  filed  by  the  applicants  to  support  this  objection  Mr.  Peter¬ 
son  brings  now,  that  the  constitutional  provisions  of  the  State 
of  Montana  would  permit  the  breach  of  some  confidences  w.i  th  the 
hundreds  of  people  with'  whom  the  interview’s  were  conducted  on 
a  confidential  basis,  but  the  legal  privilege  also  obtains  in 
view  of  the  fact  that  counsel  for  the  Department  had  advised  the 
peoole  who  were  conducting  the  surveys  that  such  confidences 
could  be  maintained,  and  therefore  confidences  within  that  ambit, 
a  s  we 11. 
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Mr.  Peterson, 
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could  be.  part  of  the  records  of  the  Department? 

MR.  PETERSON:  I  wouldn’t  have  any  idea. 

HEARINGS  EXAMINER:  Such  as  in  the  ordinary  course  of 
business,  or  that  sort  of  thing? 

MR.  PETERSON:  We  have  no  idea  what’s  in  the  files. 

HEARINGS  EXAMINER:  Mr.  Shenker,  I  was  inquiring  about  the 
attorney's  legal  files  that  you  assert  the  privilege  of  work 
product  on  as  to  whether  they  contain  part  of  the  documents  kept 
by  the  Department  of  Natural  Resources  in  the  ordinary  course  of 
its  business.  I  wonder  if  there's  a  distinction  between  what, 
would  be  admissible  if  it  were  in  a  file,  but  you  take  it  out  cind 
put  it  in  your  file  and  it's  no  longer  admissible  --  there’s 
nothing  like  that  in  your  file? 

MR.  SHENKER:  Nothing  like  that  was  done,  Mr.  Davis.  The 
attorney's  legal  files  consist  of  correspondence  between  Mr.  Donoy 
and  myself,  Mr.  Cummins  and  myself,  Mr.  Cummins  with  Mr.  Doney, 
from  which  we  are  evaluating  tactics  and  strategy  and  procedures, 
from  which  we  are  preparing  our  legal  memoranda  on  the  various 
issues  involved.  The  ordinary  kind  of  course  of  business  that 
lawyers  follow  among  one  another,  in  which  they  give  their  lawyer 
opinions.  1  might  say  that  5 1  is  quite  cl  e-  r  that.  w~  did  not  have 
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the  temerity  to  ask  for  ouch  files  to  be-  produced  from  the 
applicants;  when  from  time  to  time  attorney's  documents  showed 
up  in  the  applicants’  files,  they  were,  of  course,  removed  from 
those  files,  and  we  had  no  basis  on  which  to  suggest  that  we  had 
the  right  to  see  those.  I  recall  one  day  when  Mr.  Bellingham 
showed  up  with  a  deposition,  he  had  a  stack  of  documents  in  front 
of  him,  and  by  gosh,  in  the  stack  of  documents  was  something  we’d 


been  looking  for  for  some  time,  and  he  kindly  produced  that,  and 
Mr.  Scbeuneman,  on  behalf  of  Northern  Cheyenne,  said,  "What’s  that 
other  document  there  on  top  of  it?”  There  was  a  discussion  of 
some  heat  on  the  fact  that  the  other  document  on  top  of  it  was 
an  attorney’s  communication,  whereupon  of  course  all  parties 
withdrew  any  request  that  that  document  be  produced. 

MR.  BELLINGHAM:  I  think  all  parties,  perhaps,  except  Mr. 
Scheuneman.  I  don't  think  he  ever  withdrew7  on  any  point. 

MR.  SHENKER:  I  think  he  did,  Mr.  Bellingham.  In  fact,  the 
record  states  that  he  specifically  apologized  to  any  suggestion 
that  he  wanted  to  have  the  attorney’s  own  correspondence. 

MR.  BELLINGHAM:  I  don't  think  the  record  shows  that  Mr. 
Scbeuneman  ever  apologized  to  me  on  any  point.  He  may  have  apolo¬ 
gized  to  somebody  else.  (Laughter) 

HEARINGS  EXAMINER :  Well,  I'll  take  this  under  advisement. 

We  won’t  go  over  it  any  more  now..  There  is  no  other  brief  or 
any  arguments  that  you  want  to  present  at  this  time?  All  right, 
are  there  any  other  motions  --  just  a  second  --  left  over  from 
our  previous  pretrials  and  so  forth  that  are  --  that  haven’t  been 
taken  up  or  haven't  been  adequately  taken  up  before  we  go  from 
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we  are  calling,  and  I  can  confer  with  counsel  after  this  session 
to  give  you  their  names.  You  should  be  receiving  the  answers 
very  shortly. 


HEARINGS  EXAMINER :  Does  that  satisfy  your  motion  or  do 
you  want  to  just  hold  it  in  abeyance? 

MR.  BELLINGHAM:  V7ell ,  we'd  like  to  see  the  Answers,  of 
course.  Assuming  that  they  are  proper  and  the  Interrogatories 
have  been  answered,  there's  no  problem,  but  I'd  hate  to  waive 
any  right  that  we  may  have. 


HEARINGS  EXAMINER:  But  it's  not  incumbent  upon  me  to  take 
any  action  at  this  time  as  far  as  those  are  concerned? 

MR.  BELLINGHAM:  No. 

MR.  GRAY BILL:  At  the  last  pretrial  hearing  I  listed  ten 
items  in  the  Motion  to  Produce  that  I  didn't  feel  had  been 
adequately  answered,  and  I  listed  eleven  items  presently  with 
Mr.  Ross  in  the  Answer  to  Interrogatories  which  hadn't  been 
adequately  answered,  and  John  and  I  talked  about  this  a  little  on 
Friday.  I  don't  recall  receiving  a  letter  from  you  summarizing 
what  you've  done,  and  I'm  not  saying  that  you  haven't  done  it, 
John,  but  I  couldn't  prove  that  you've  done  it,  so  I  thought 
maybe  you'd  like  to  tell  us  what  you've  done,  and  I  don't  want 
to  waive  any  of  those  eleven  and  ton  points,  but  on  the  other 
hand  I  don't  want  to  make  it  impossible  for  --  I  want  him  to  have 
time  to  get  the  materia"  out .  Secondly ,  there  was  a  request  whic 


2 

3 

4 

5 

6 

7 

8 
9 

1.0 

1  1 
12 
13 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

28 


I  made  of  The  Fever  Company  for  seventeen ,  3‘  think 


niv  eteen  answers; ,  and  John  advised  rue  Friday  that  he  thought 
he'd  have  those  available  for  me  today ,  and  he  perhaps  does. 


I  haven't  got  them  yet.  Maybe ,  could  you  tell  us  how  you 
coining  on  the  ten  and  eleven  points,  John? 


re 


MR.  ROSS:  I'd  be  glad  to,  Leo.  First.,  on  your  questions 
that  you  raised,  in  the  last  prehearing  conference,  I  have  a 
letter  here  in  response  to  that  and  also  further  documents  to 
transmit,  and  I'll  hand  those  to  you  now,  and  then  secondly  -- 

MR.  GRAYBILL:  How  come  it's  not  in  the  box  in  the  back  of' 
your  car? 

MR.  PvOSS:  Oh,  that  \;as  the  early  days.  (Laughter) 

HEARINGS  EXAMINER:  You're  going  to  give  the  Hearings 
Examiner  a  complex?  that's  all  I  ever  use,  is  a  box. 

MR.  GRAYBILL:  Okay,  this  is  Answers  to  Motions  to  Produce 
and  Interrogatories? 

MR,  ROSS:  It  does  not  include  those  Interrogatories  that 
you  mentioned  to  me,  but  I  will  also  get  those.  Many  of  them 
would  probably  be  answered  by  the  same  exhibits,  but  not  all. 

As  I  mentioned  to  you  on  Friday,  we'll  doublecheck  those  and 
go  through  the  Interrogatories  and  mark  them.  Secondly,  in 
response  to  your  nineteen  questions,  I  hand  you  herewith  the 
answers  to  those,  nineteen  questions. 

MR.  GRAYBILL :  Okay.  I  think  the  record  should  show  that 
I’m  just  getting  these,  Your  Honor. 

MR,  BELLINGHAM :  That’s  to  help  you  prepare  your  rate  case. 

MR.  GRAYBILL:  I  hope  you’re  'might .  I  would  like  to  simply 
—  1 1 13  try  to  look  this  over  at  3  cart  during  the  noon  recess. 
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tell  whe t her  those  matters  that  we  covered  last  time  arc 


adequately  covered  here,  alter  I've  looted  it  over 


HEARINGS  EXAMINER;  Are  there  any  other  motions  or  matters, 


Mr.  Graybill,  that  I  should  be  taking  some  action  on?  I  read 


through  the  transcript,  but  I  didn't  find  any  other  things,  but 


I  may  have  overlooked  something.  I  mean,  as  far  as  you're 


personally  --  your  motions.  I  think  the  principal  ones  that 


you  arc  concerned  about  are  really  deferred  to  the  Board,  isn't 


that  true? 


MR.  GRAYBILL;  I  think  that's  right.  And  these  we're  doing 


here,  the  Motion  to  Produce. 


HEARINGS  EXAMINER:  But  they're  not  in  a  position  to  do 


anything  further  at  this  time  on? 


MR.  GRAYBILL:  Right. 


MR.  SHENKER:  Our  position  with  respect  to  the  production 


of  documents  has  been  a  little  bit  different,  as  the  Hearings 


Examiner  will  recall.  We've  been  trying  to  simply  do  it  con- 
sensually ,  amiably  with  counsel,  and  1  think  with  seme  success. 


We're  still  at  it,  and  as  we  get  the  additional  deposition 


transcripts ,  we  review  them,  we  see  where  there  are  references 


in  the  deposition  transcripts  to  the  production  of  documents, 

-  l 

then  we  review  those,  then  we  tell  Mr.  Peterson  or  Mr.  Bellingham 


what  documents  are  still  supposed  to  be  produced,  and  by  and 


large,  I  think,  with  good  diligence  and  good,  faith  on  the  part 


of  all  parties  that  that  has  occurred.  Now,  I  should  state  that 


not  all  deposition  transcripts  have  been  received  yet, 


~  n  d 


not  all  the  review,  therefore,  has  been  completed 
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Of  those 


f 
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In 


tions  that  are  scheduled 


excuse  me 


six  depositions  that 


have  not  yet  been  scheduled,  but  I  think  easily  can  be  scheduled 


and  that  the  record  should  show  that  we  have  two  depositions 


scheduled  for  this  afternoon,  and  we  have  three  depositions, 
approximately  there  may  be  more  for  next  week  in  San 
Francisco  at  the  Bechtel  corporation,  one  deposition  in  St.  Paul, 
Minnesota  on  the  19th  of  May  --  those  are  the  ones  that  have  been 
scheduled.  We  have  depositions  in  Portland,  Seattle  and  Corvalli 
that  have  not  yet  been  scheduled,  but  I  anticipate  no  difficulty 
in  scheduling  them  without  much  advance  notice.  The  deponents 
are  available,  it's  just  a  question  of  finding  the  time  to  set 
down  with  them. 

HEARINGS  EXAMINER:  Is  there  anything  as  far  as  the  Depart¬ 
ment  of  Natural  Resources  is  concerned? 

MR.  SHENKER:  Not  at  this  time.  I  would  like  to  advise 
the  Hearings  Examiner  that  the  depositions  scheduled  for  San 

V. 

Francisco  have  been  formally  noticed,  and  subpoenas  have  been 
issued  from  the  Hearings  Examiner  through  the  District  Court, 
Issuance  of  Commissions,  Registrations  in  California,  but 
despite  the  issuance  of  those  subpoenas  we  believe  it  is  still 
possible  to  consensually  have  those  depositions  taken.  The 


( 


' 


MR »  £ HANKER :  The  deposit?  on  v;as  convicted  .on  Friday . 


The  transcript f  the  Court  Reporter  telle  us,  we  should  by 
sometime  next  week. 


HEARINGS  EXAMINER:  I  received  your  Notice  to  Take 
Depositions  at  Bechtel  of  five,  and  I  made  that  one  exhibi- 
and  made  that  "Board  Exhibit  No.  68." 


MR .  SHEERER :  S  ure ly . 

HEARINGS  EXAMINER:  Mr.  Bellingham,  at  our  last  prehearing 
you  had  several  motions.  Are  there  any  of  those  that  I  haven't 


ruled  on  other  than  this  Motion  to  Produce  we  discussed  a  minute 


ago? 

MR.  BELLINGHAM:  These  are  motions  relative  to  answering 
Interrogatories,  are  they  not? 


HEARINGS  EXAMINER:  Yes,  they  were. 

MR.  BELLINGHAM:  I  haven’t  heard  anything  on  them  at  all 
from  any  source  except  what  Mr.  Goetz  indicated  today.  Northern 
Cheyenne,  as  I  recall,  answered  that  information  would  be  obtained 
Am  I  wrong  on  that? 

MR.  MELOY :  We  are  presently  trying  to  draft  some  answers. 

MR.  BELLINGHAM:  I  see. 

MR.  SHEERER:  Bill,  I'm  not  sure  that  you  were  present,  but 
at  one  of  the  depositions  where  Mr.  Scheuneman  was  present  he  did 
advise  counsel  I'm  not  sure  if  it  was  Jack  or  you  --  of  some 


of  the  witnesses  that  Northern  Cheyenne 

MR.  BELLINGHAM’:  He  advised  me  of  four  named  witnesses  and 
fifteen  yet  to  be  selected  from,  the  Reservation. 

MR.  SHEERER:  1  think  that  was  one  of  the  Inter rcoatory 


enure t .eons . 


c 


MR .  BELL J  N:d;  A.' ' :  Ye:.  .  Well ,  t.het  ir  coming  through  formally, 


is  tear  nq.au 


On  paper ,  as  I  understand  it? 


MR .  11E10Y :  Ye  a  . 

HEARINGS  EXAiilNER:  Do  the  applicants  have  any  other  things 
in  the  record  that  haven't  been  ruled  on  that  you  want  a  ruling 
on  today  up  to  this  point?  Oh,  Mr.  I-ieloy ,  do  you  have  any  motions 
pending  that  I  haven't  noted  here? 

MR.  MELOY :  Are  you  raising  the  oral  motion  I  made  over  the 
phone  the  other  day? 

HEARINGS  EXAMINER:  I  have  that  in  mind.  We'll  get  to  that, 
but  I  mean  this  whole  business,  so  to  speak  --  the  motions  that 
have  been  filed  up  to  now.  Mr.  Graybill,  I  guess,  since  you 
don't  either  up  to  this  point  — 

MR.  GRAYBILL:  I  have  one  question  that  maybe  everyone  would 
be  interested  in,  and  maybe  I  just  missed  it.  I  have  the  first 
ten  or  twelve  exhibits,  but  have  I  got  any  exhibits  after  number 


12 


MR.  BELLING Illdi :  Yes,  you  have,  as  I  recall.  They  were 
served  last  time.  There  are  also  some  substitutes  and  some 
additions  that  I  served  on  you  today. 

MR.  GRAYBILL:.  When  you  say,  "Yes,  you  have,"  are  you  talking 
about  my  office,  or  are  you  talking  about  the  DNA? 

MR.  BELLINGHAM:  No,  I'm  talking  about  your  offices.  You've 
got  the  same  as  the  DNA.  has,  and  more  than  the  first  twelve. 

MR.  GRAYBILL:  DNA  is  stuff  in  the  high  licks  court;  it's 
DNR,  excuse  me.  (Laughter) 

MR,  BELLING  I7  AM :  I  have  other  .'initials  that  are  properly 


appl.i  cable 


(Laughter ) 
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MR.  G RAY b ILL :  V7hot  I'm  saying  is,  what  happened  to  the 

—  wc  had  a  whole  box  of  their  two  weeks  ago,  iron  i-,12 

on  up.  Have  we  actually  got  those  in  our  office? 

MR.  BELLINGHAM:  As  long  as  you  brought  .it  up,  I’ll  hand  you 

out  this  file  of  additional  exhibits,  plus  some  changes',  and 

I  think  there's  a  schedule  pretty  much  in  here.  (PASSES  OUT 

SETS  OP  EXHIBITS  TO  ALL  COUNSEL  AND  HEARING  EXAMINER.)  These 

are  additions  as  well  as  some  substitutions.  Is  there  anybody 

I  have  missed  now?  Aren't  those  in  there  in  the  beginning  — 

it  indicates  where  those  were  served  upon  you  and  v.hen. 

< 

MR.  GRAYBILL:  Okay,  in  the  front  page  here? 

MR.  BELLINGHAM :  Right.  Also  in  these,  I  might  say,  the 
witnesses  are  listed  for  the  applicants,  as  well  as  the  list  of 
exhibits  as  far  as  my  relationship  with  the  case  is  concerned. 
That  is,  Exhibits  1  through  46A,  and  115  —  47  to  114  have  been 
set  aside  for  Environmental  Impact  exhibits,  and  those  are  being 
taken  care  of  by  Mr.  Peterson,  and  I  assume  those  will  be  forth¬ 
coming  later.  I  think  I  have  an  extra  set  here,  probably. 

HEARINGS  EXAMINER:  Let  the  record  show  that  Mr.  Bellingham 
has  handed  out  a  complete  set  of  Applicants'  Exhibits  1  through 
46A,  and  115 A  through  115E,  and  you  are  going  to  retain  the 
originals  for  the  time,  being? 

MR.  BELLINGHAM:  Yes,  sir.  I  would  like  to  ask  the  parties 
on  the  other  side  one  question,  and  I  realize  that  perhaps  you 
rm.y  not  wish  to  commit  yourself,  but  we  have  Annual  Reports  to 
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would  object,  on  the  grounds  of  .improper  foundation  unlers  we  call 
p  y.  o  per  o  f  f  i  c  ,i  a  1  s  1  r  on  t  h  o  &  o  five  c  omp  a  n  i  os?  I  wo  u  1  d  r  at.})  e  r  not 
go  to  the  considerable  expense  and  everything  to  do  that,  if 
it's  possibl e . 

MR.  SHENKER:  As  to  foundation  or  identification,  I  think 
I  have  indicated  to  counsel  for  the  applicants  previously  that 
we  do  not  believe  it's  in  the  interests  of  anybody  to  have  to 
call  somebody  who  is  a  custodian  of  a  document  to  say,  "Yeah, 
that's  ours."  As  to  the  relevancy  or  materiality  or  the 
competency  of  the  exhibit  itself,  as  to  its  content  and  substance, 
that's  an  objection  that  we  would  consider,  but  not  really  for 
the  identification  of  the  document. 

MR.  BELLINGHAM:  I  understand. 

HEARINGS  EXAMINER:  Does  counsel  for  any  of  the  other  parties 
h a ve  a ny  thing? 

MR.  SIJENKER:  I  want  to  inquire  of  Mr.  Bellingham,  if  I 
might,  there's  a  list  of  applicants'  witnesses  for  the  Colstrip 
3  &  4  hearing,  is  this  the  proposed  order  of  the  witnesses? 

MR.  BELLINGHAM:  Yes,  sir,  it  is.  You  understand,  there 
may  be  additional  ones,  and  they  may  be  taken  out  of  turn  for 
various  reasons,  but  as  of  right  now,  insofar  as  I  know  that  will 
be  the  proper  order. 

HEARINGS  EXAMINER:  Before  I  became  Hearings  Examiner,  I 
guess,  you  reached  some  agreement  you  would  exchange  exhibits, 
is  that  correct? 


MR.  BELLINGHAM:  Yes,  sir. 


HEARINGS  EXAMINER:  Ar: d  that's  you.rpD.rt  of  the  exchange? 
Now,  is  there  anyone  els-.*  -- 


~  ar. 
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T'  ere  will 


which  I 


1-3  K.  BELLINGHAM: 


s  till,  b  e  r.i  o  r  e  c  o  rn  i  n  q  , 


think  will  --  I've  got  a  mailing  problem,  and  I've  got  a  help 
problem  — 

MR.  PETERSON:  There  ought  to  be  documents  that  we  will 
introduce  relative  to  air  and  v: at.tr  quality,  supply  --  studies  and;  so 
forth  —  I  have  a  list  of  the  exhibits  that  will  be  able  to  be 
ready  by  the  end  of  the  week. 


HEARINGS  EXAMINER:  Have  the  other  parties  exchanged  with 


you 


MR.  BELLINGHAM:  No,  sir. 

HEARINGS  EXAMINER:  When  is  that  supposed  to  take  place? 

MR.  BELLINGHAM:  Whenever  they  get  ready. 

HEARINGS  EXAMINER:  That's  no  problem  that  way? 

MR.  BELLINGHAM :  Well,  I'm  not  — 

MR.  PETERSON:  It’s  just  part  of  the  procedural  effect  of 
the  Act.  It’s  just  another  one  of  those  little  things. 

MR,  BELLINGHAM:  We  would  like  to  get  the  exhibits,  of  course 
as  soon  as  possible. 

HEARINGS  EXAMINER :  Mr.  Klinger. 

MR.  KLINGER:  Mr.  Hearings  Examiner,  J  wonder  if  now  as 
a  properly  brought  in  party  that  the  Department  of  Health  might 
also  receive  that  file  that  the  other  parties  just  received. 

MR.  GRAYB1LL:  Are  you  fellows  still  ignoring  these  guys? 

MR.  BELLINGHAM:  The  problem  here  is  numbers  and  quantity. 
Now,  there  was  an  extra  set  here,  and  I’m  wondering  if  perhaps 
dc  you  suppose  you  could  share  one,  or  would  you  rather  not? 

MR.  SHENKER:  I  would  be  happy  to. 
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then,  on  you,  at  this  time,  if  that’s  possible. 

MR.  SHENKER:  In  the  spirit  of  statev.’ide  cooperation 
MR .  BELl.lNG.lUiM :  Incidentally,  I'd  like  to  ask  Mr.  Graybill , 
pertaining  to  my  exhibits  Till  5,  Applicants’  Exhibits  --  the 
Annual  Reports  to  Stockholders,  whether  your  approach  to  their 
introduction  is  the  same  as  that  displayed  by  Mr.  Shenker? 

MR.  GRAYBILL:  Yes,  I  thought  he  did  a  good  job  of  summariz¬ 


ing  that  up. 

HE/iRlNGS  EXAMINER:  In  other  words,  so  they  don't  have  to 
call  the  custodian. 


MR.  GOETZ:  I  agree  with  that  position. 

HEARINGS  EXAMINER:  Mr.  Klinger,  would  you  agree  with  that 
position  on  foundation,  that  it  wouldn't  be  necessary  to  call 
a  custodian? 


MR.  KLINGER:  Yes,  I  think  that's  acceptable. 

HEARINGS  EXAMINER :  Very  well.  There's  one  other  thing, 
among  letters  that  appeared  in  the  transcript . of  our  last  proceed¬ 
ing,  Mr.  Graybill  asked  the  Hearings  Examiner  for  five  blanket 
subpoenas.  I  don't  know  whether  you  expected  me  to  make  them 
up  and  mail  them,  or  whether  y^u  were  going  to  present  them  to 
me  for  signature  sometime  down  the  road.  I  haven't  ignored  it; 
I'm  anticipating  that  anyone  who  wants  a  subpoena  from  the 
Hearings  Examiner  will  present  it  and  -- 


Now 


MR.  GRAYBILL:  We’d  present 
HEARINGS  EXAMINER:  Is  that 
MR.  GRAYBILL:  That's  fine. 
HEARING S  EXAM INFR :  T! ia t 1  s 
I  think  whan  you  talk,  about 


it  and  you  sign  it. 
agreeable? 
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w  h  a  t '  s  co.it  e rap  1 ;  *  t  o  d  , 


some  pi  ace  down  the  road,  there's  an  Order  been  mv-<3.e  for  a  hearing 
before  the  hoard  of  health,  or  myself  acting  as  Hearings  Examiner 
for  the  Board  of  Health,  an  order  that's  been  prepared  by  Mr. 
Leaphart,  who  is  present  as  attorney  for  the  Board  of  Health, 
and  myself  as  Hearings  Examiner,  fixing  the  time  find  place  of 
a  hearing  before  the  Board  of  Health,  to  commence  June  5th,  1975, 
at  the  House  of  Representatives  Chambers  in  the  Capitol  Building, 
for  the  consideration  of  air  and  water  quality  standards.  I 
think  --  Mr.  Klinger? 

MR.  KLINGER:  At  the  last  hearing  that  I  attended  as  a 
merely  interested  counsel,  I  know  that  you  considered  a  motion 
that  determined  the  order  of  presentation.  I  think  it  was  with 
reference  to  the  case  in  chief,  but  I  think  it  would  be  appropriate 
to  establish  an  order  of  presentation  before  the  hearing  that 
has  to  do  with  air  and  water  quality  standards,  or  merely  adopt 
the  one  that  you  had  before,  but  in  any  event,  I  would  like  to 
request  that  the  Department  of  Health  be  assigned  a  position  with 
respect  to  that  hearing,  and  that  that  position  be  last. 

HEARINGS  EXAMINER:  V7e're  talking  about  now  about  when  we 
would  be  having,  if  it  works  that  way,  a  joint  hearing  between 
the  Board  of  Natural  Resources  and  the  Board  of  Health  on  the 
air  and  water  quality  matter. 

MR.  GRAYBILL:  Before  we  go  any  further,  I  want  the  record 
to  show  that  the  Northern  Plains  Resource  Council  cbjects  to 
joint  hearings.  I  understand  what  you're  saying,  but  I  want  the 
record  clear  right  now .  \le '  ve  never  agreed  that  they  can  be 
joint.  Ke're  perfectly  willing  to  discuss  them  following  one 
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I'ra  not  trying  to  get  into  a  discussion  on  order  or  proof 


although  I  am  somewhat  --  I'm  concerned.  Are  we  now  in.  a  hearing , 
a  pretrial  hearing  on  another  hearing?  If  we’re  still  under 
DHR  that’s  all  right  with  me. 


HEARINGS  EXAMINER :  Well,  it  is  my  assumption  that  all  of- 


you  people  are  going  to  be  at  all  the  hearings,  wherever  they 
are,  so  whatever  you  call  them,  I  don't  know. 

MR.  GRAYBILL:  I  don't  know  that  that's  going  to  be  possible 
for  our  client,  and  that's  one  of  my  points. 

HEARINGS  EXAMINER:  Mr.  Meloy. 

MR.  MELOY:  Northern  Cheyenne  Tribe,  Inc.  would  also  object 
to  a  concurrent  hearing,  and  I  think  the  problems  of  such  a 
hearing  is  pointed  up  by  Mr.  Graybill  here  when  he  asks,  "V7hat 
are  we  doing  right  now?"  7\re  we  having  a  hearing  before  the 
Board  of  Natural  Resources  and  Conservation,  or  are  we  having  a 
prehearing  conference  before  the  Board  of  Health?  It  seems  to 
me  that  since  the  statute  contemplates  a  separate  certification, 
and  since  the  Court  has  ordered  a  hearing  before  an  entirely 
separate  Board,  that  w7e  should  treat  them  as  separate  and  conduct 
ourselves  accordingly,  which  in  my  mind  does'  not  mean  a  concurrent 
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on  behalf  of  the  board  of  Health,  their  action  v.nr,  to  agree  to 
hold  joint  and  concurrent  hearings  v/it h  the  Board  of  Natural 
Resources,  their  hearing  to  be  on  a ir  and  water  quality  standards 
matters,  but  that  was  the  sense  that  their  motion  was  phrased  in, 
and  that  was  the  sense  it  was  passed. 

HEARINGS  EXAMINER:  So  the  Board  of  Health  has  no  objection, 
nor  the  Department  of  Health,  either  one? 

MR.  KLINGER:  Neither  one. 

HEARINGS  EXAMINER :  Mr.  Shenker. 

MR.  SHENKER:  The  Department  of  Natural  Resources  has  no 
objection  to  joint  and  concurrent  hearings,  with  one  caveat  as 
to  that  --  I've  expressed  it  before  and  we're  still  concerned 
about  it  —  we  don't  want  anything  to  happen  to  these  hearings 
that  could  upset  the  applecart  as  a  result  of  procedural  infirmi¬ 
ties  or  claims  of  constitutional  negation.  There  is  much  too 
much  done  in  the  preparation  already,  and  there  is  much  too  much 
that  will  be  involved  in  the  hearing  itself  to  allow  constitutional 
or  other  procedural  infirmities  or  irregularities  to  cause  the 
entire  proceeding  to  be  invalidated  somewhere  down  the  road,  but 
as  to  the  particular  position  of  the  Department  of  Natural  Resource 
on  the  question  of  joint  and  concurrent  hearings,  we  do  not  object. 

HEARINGS  EXAMINER:  Mr.  Shenker,  are  you  aware  of  any  law 
that  would  require  at- this  time  that  would  concern  you  that 
might  lead  you  to  believe  that  the  agencies  couldn't  hold  such 
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my  concern . 


HEARINGS  EXAMINER:  May  I  ask  another  question.  It  we  ' 


/ 


were  to  hold  a  hearing  on  the  air  and  water  quality  matter,  how 
much  of  the  same  witnesses,  depositions ,  and  so  forth,  would  be 
involved  in  a  hearing  before  the  Department  of  Natural  Resources? 

MR.  SHENKER:  Well,  1  assume  that  the  applicants  would  have 
no  additional  witnesses  that  they  would  call  for  the  air  certification 
proceedings  than  they  have  already  indicated  they  would  call  for 
the  Board  of  Natural  Resources  proceedings,  themselves,  on  issues 
beyond  air  and  water  quality  certification.  On  the  basis  of 
that  assumption,  of  course,  we  would  not  need  to  take  any 
additional  depositions,  but  I  think  that  part  of  the  point  of 
the  Hearings  Examiner’s  question  to  me  asks  for  some  practical 
prospect  down  the  road.  Just  in  thinking  this  morning  as  Mr. 

Graybill  was  talking  about  the  possibility  of  incorporation  of 
exhibits  and  testimony,  and  things  of  that,  sort,  it  occurs  to 
me  that  one  way,  perhaps,  of  solving  the  problem,  of  absolving 
the  objections  that  are  interposed  today  by  Northern  Cheyenne 
and  Northern  Plains,  is  to  have  the  hearing  on  air  certifications 
going  before  the  Board  of  Health,  as  it  were,  with  you  serving 
as  the  Hearings  Examiner  for  that  hearing,  and  that  when  we  get 
to  the.  hearing  on  all  other  issues  before  the  Board  of  Natural 
Resources,  with  you  still  serving  as  the  Hearings  Examiner, 
we  could  incorporate  by  reference  all  of  the  exhibits  and  testi¬ 
mony  from  the  earlier  hearing,  which  would  then  give  the 
applicants  and  all  other  parties  an  opportunity  to  add  whatever 
additional  evidence  they  believe  is  appropriate  on  air  and 


wafer  quality  problems  that  were  not  Necessary  for  13' 
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the.  Hearings  Ernminru  to  put  some  sense  to  why  it  might  be  . 
necessary  to  have  evidence  beyond  the  air  certification  hearing 
on  that  subject  before  the  Board  of  Natural  Resources,  the  air 
certification  hearings  deal  wi th  the  question  of  standards, 
State  and  Federal  standards,  as  set  forth  in  the  Clean  Air  Act 
and  the  Water  Act,  State  and  Federal,  and  implementation  plans 
and  guidelines  set  by  the  State  and  Federal  governments.  Those 
are  existing  standards,  but  the  Utility  Siting  Act  also  has 


rather  broad  references  to  minimum  adverse  environmental  impact 
and  questions  of  that  sort,  which  are  as  I  understand  them  beyond 
the  scope  of  what  the  certification  hearings  would  address  them¬ 
selves  to.  I  make  that  statement  for  context  and . background , 
and  my  practical  suggestion  is  we  may  be  able  to  avoid  the 
problem  by  proceeding  to  the  air  certification  hearings  only 
under  the  Board  of  health  and  Environmental  Sciences,  and  then 
incorporating  all  of  that  testimony  and  those  exhibits  by 
reference  as  we  proceed  further  before  the  Board  of  Natural 
Resources  and  Conservation. 

HR.  BELLINGHAM:  May  I  ask  Mr.  Klinger ’ whether  or  not  this 
point  has  been  surveyed  at  all,  as  far  as  the  lav;  is  concerned, 
relative  to  joint  and  concurrent  hearings? 

HR.  KLINGER:  No  context  in  it  — 

MR,  MELOY :  It  just  occurred  to  me  that  the  only  function 


that  the  Board  of  Natural  Resources  serves  with  regard  to  air 
and  water  quality  standards  is  to  find  and  determine  that  a 


certification  lias  been  made  by  the  duly  authorized  air  and 
water  quality  agency,  which  would  mitigate.  against  the  argument 


I 


that  the  I '-oar  cl  of  IvaLival  Resources  should  bo  sitting  in  on  that 
certification  hoc  ring .  What  interest  would  they  have  on  listening! 
to  the  case  that  has  to  do  with  the  certification,  which 


T  P, 


conclusive  and  final  a r d  given  to  another  agency? 

HE/iRIKGS  EXAMINER:  Hr.  Goetz,  I  didn't  mean  to  overlook  you 
on  this  other  thing  - -  the  joint  and  concurrent  question,  as  to 
whether  you  have  any  opinion? 

MR.  G0ET2 :  I  don't  have  anything  further  t.o  offer.  We 
basically  support  the  position  of  Northern  Cheyenne  and  Northern 
Plains . 

MR.  KILLEY :  I  move  to  intervene.  I  think  perhaps  we  could 
rule  on  this  now. 

HEARINGS  EXAMINER:  You’re  certainly  permitted  to  be  a  party. 
No  one  objects,  I  assume,  and  I  certainly  didn’t  mean  to  overlook 
calling  on  you  on  any  of  these  questions.  I  assume  that  you 
can.  get  a  copy,  if  you  want  a  copy  of  any  of  these  pleadings 
a s  you  can  see,  they're  really  so  voluminous  now,  unless  there’s 
something  specific  you  want,  I  will  certainly  give  them  to  you 
if  we  have  them  available. 

MR.  HILLEY:  Right  now  I'm  so  new  to  the  proceedings.  I 
don't  think  I'll  be  asking  for  anything  in  the  near  future,  other 
than  maybe  a  photostat  of  your  exhibit  list. 

MR.  BELLINGHAM:  I  think  you're  the  fortunate  one. 

MR.  GRAYBILL:  Won 1 1  you  want  30  days  to  prepare,  Ben? 

MR.  HILLEY:  I  might  add  that  the  Electrical  Workers  do 
intend  on  putting  on  their  case,  so  I  think  that  this  should  be 
very  clear.  We  do  intend  to  participate  in  the  proceedings. 

HEARINGS  EX/tllNER:  Any  objections? 
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MR .  SHEW  REP. :  7  •as^v^'.e  that;  Mr.  Hi*'  I«..*y  1  no  :l  ‘  r 

operating  on  a  witness  di  sc lo euro  bar? if-.  ,  so  if  you  .k  no* 
witnesses  arc,  just  drop  a  letter  to  counsel . 


MR.  HILLEY:  Will  do.  Incidentally,  I  will 


)  i  J  O  '• ) 


and  names  and  so  forth,  too.  I 


the  parties 


presume  we  do  hav< 


o  • 
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HEARINGS  EXAMINER:  Yes,  we 1 11  got  you  one.  Now  v< 
necessarily  rework  the  procedural  list  to  put  you  on  in 
order  of  cross-examination,  and  so  forth. 

MR.  CUMMINS:  It  Is  my  understanding  that  Mr.  Billey's 
clients  are  appearing  here  in  favor  of  the  applicants’  position, 

t 

so  they  already  have  a  slot;  they  now  have  someone  to  fill  it. 


;o  date 


HEARING  EX/iMINER:  I’ll  see  if  I  can  get  copies  of  thi: 
exhibit  list  during  the  noon  hour,  and  we'll  bring  you  up 
Copies  of  the  Notice  and  Order  have  been  made  for  the  hearing 
before  the  Board  of  Health. 

MR.  SHENKER:  It  was  published. 

HEARINGS  EXAMINER:  I  will  get  you  a  copy. 

MR.  CUMMINS:  Do  we  need  to  all  formally  move  to  become 
parties  to  that  hearing,  or  is  it  going  to  be  accepted  02:  assumed 
or  ordered  that  all  parties  that  are  before  the  Board  of  Natural 
Resources  are  and  may  be  parties  before  the  Board  of  Health? 

HEARINGS  EXAMINER:  Well,  I  think  that  gets  back  to  Leo's 
question,  and  I  would  like  to,  up  to  the  point  that  everyone 
thinks  they  can,  discuss  as  many  procedural  issues  today  as  we 
can.  We  *  re  all  talking  about ,  at  one  time,  interests  and  expense 
and  at  other  times  holding  another  meeting ,  and  whatever  —  1 
think  that  you  would  all,  I  won  Id  assume,  are  goi  .y  to  be  -par  tie  f 


to  the  other 


hoe  ring 


1K-. 
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going  to  be  a  party  at  any  Board  of  Health  hearing  \  whether  it’s 
jointly  or  concurrently  or  separately. 

M R .  C U KM 1 N S  :  W e  so  move. 

HEARINGS  EXAMINER :  How  about  you,  Mr.  Graybill? 

MR.  GRAYBILL:  We  are  going  to  be  in  the  air-water  part, 


and  that  goes  to  the  issue 


HEARINGS  EXAMINER:  And  you're  already  in  this  part. 

MR*  GRAYBILL;  Well,  we ' re  in  it  if  we  can  stay  in  in. 

Now  where  are  we  in  the  procedure?  A.re  you  accepting  argument 
on  whether  or  not  it's  to  be  joint  or  not  joint? 

HEARINGS  EXTlMINER:  No,  I  just  asked  the  question.  What 
parties  are  going  to  be  participating  in  the  Board  of  Health? 

Mr.  Cummins  suggested  that  all  these  parties  --  do  they  need  a 
formal  motion  to  become  parties  to  the  Board  of  Health  hearing? 

MR.  GRAYBILL:  If  they  want  to  come  in,  they  have  to  come 
in,  and  if  they  don't  want,  to  come  in,  they  don't  have  to  come  in. 
We  have  appealed,  and  so  we're  a  party,  and  I  would  presume  if 
anybody  else  wants  to  come  in,  it's  under  the  /administrative 
Procedure  Act,  as  far  as  I  know,  and  it  tells  them  how  to  get  in 
and  out.  I  don ‘ t  think  that  the  Board  of  Natural  Resources 
hearing  group,  if  we  want  to  call  ourselves  that,  can  waive  us 
all  in,  1  think  they  have  to  come  in  by  meeting  the  statutory 
requirements  to  become  parties  in  that  hearing,  and  I  don't  think 
it's  hard.  A  1.1  they've  got  to  do  is  show  up  and  argue,  that's 


m  y  u  n  d  e  r  s  t  a  n  d  i  n  g . 


MR.  CUMMINS:  Well ,  Mr.  Davis  Is  the  duly  appointed  Hearings 


Officer  ,  and  if  someone  wore  ai  this  time  to  move  to  be 


a  pan.3  0.1 
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b of'>re  that ,  t hr y  con,  and  the  reason  I  suggest  that  is  because 

wo ,  t  ho  Depai  traont  of  Natural  Resources  and  Conservation,  were 
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not  a  party  at  the  beginning  of  the  proceedings  or  pleadings 
with  respect  to  all  the  writs  and  court  hearings  we've  been 


involved  in  lately,  and  neither  was  EDF  or  Cheyenne,  the  Salish 


and  Kootenai,  and  on  and  on* 

MR.  GRAY BILL:  I  think  this  goes  to  the  heart  of  the  problem 
I  raised  a  few  minutes  ago,  Bob,  and  I  certainly  want  you  in, 
and  I  think  you’ll  get  in  one  way  or  the  other,  but  1  came  to 
a  meeting  today  —  I  came  to  a  hearing  of  the  Department  of 
Natural  Resources,  and  I  have  not  had  any  notice  of  a  Board  of 
Health  hearing,  and  I  don’t  intend  to  participate  in  one  without 
notice,  and  I  understand  a  notice  is  in  the  mail  to  me,  but  this 
is  not  a  Board  of  Health  hearing.  Now,  I  agree  with  Mr.  Davis 
and  I’m  perfectly  willing  to  discuss  a  few  procedural  matters 
that  might  go  back  and  forth  and  at  least  spot  the  trouble 
between  the  two  hearings.  I'm  not  trying  to  hide  that,  but  I'm 
not  at  a  Board  of  Health  hearing  right  now,  and  if  I  am,  I’ll 
back  up  and  get  out. 

MR.  BELLINGHAM:  I’ll  move  your  admission,  Leo,  if  you  want 
me  to. 


HEARINGS  EXAMINER:  Admission  or  omission?  (Laughter) 

MR.  GRAYBILL:  So  in  other  words,  I  think  that’s  the  problcn 
now.  If  we're  addressing  the  problem  of  whether  the  hearing  is 
a  joint  or  separate,  and  I  think  that's  a  matter  that  can  certai 
be  addressed  at  the  Department  of  Natural  Resources  hearing  — 
Board  of  Natural  Resources  hearing  —  then  I  have  something  to 


■  ay,  but  if  v.'e  ’  re  not  on  that  subject,  I  don’t 
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IHIARTEGH  EXAMlKhR:  Vie  vant  to  get  eo.-i  nr ,  no  we 


3  us: 


trying  to  get  an  answer  to  the  question  Mr.  Cumrruns  put  to  us 
about  who  were  the-  parties ,  v.’hether  they  we.ro  going  to  be  in  or 
whether  they  weren’t,  on  the  other'  hearing. 

MR.  MELOY :  Because  it's  our  position  that  these  hearings 
should  be  entirely  separate,  I  can  tell  you  at  this  tine,  Mr. 
Davis,  in 'answer  to  your  question,  that  we  will  become  a  party. 


and  we  will  become  a  party  through  the  Administrative  Procedures. 
Act.  We  suspect  that  there  will  be  other  parties  v;ho  are  not 
parties  to  this  proceeding  who  may  wish  to  become  parties  to  the 
Board  of  Health  hearing,  and  therefore,  that's  another  reason 
why  they  should  be  kept  entirely  separate. 

MR.  LEAP HART:  As  a  matter  of  information,  the  notices  have 
gone  out  for  the  Board  of  Health  hearing,  which  states,  I  believe, 
it  is  joint  and  concurrent ,  so  if  you're  going  to  change  that, 
you're  going  to  have  to  go  to  the  Board  of  Health  and  not  to 
this  Hearings  Examiner,  because  he's  not  in  a  position  to  make 
that  change. 

MR.  CROTTY :  If  I  may  ask  the  question,  when  was  it  decided 
and  by  whom  w as  it  decided  it  was  going  to  be  joint  and  concurrent" 

MR.  LEAP HART :  It  was  decided  by  the  Board  of  Health  at  their 
last  meeting. 


MR.  CROTTY:  Well,  I  was  at  the  last  meeting,  Mr.  Lesphart 
I  didn’t  hear  the  Board  of  Health  say  that;  I  heard  Mr.  Klinger 
say  that,  and  I  objected  strenuously  at  the  time.  At  no  time 


while  I  ' 

was  present 

in  the  roo: 

MR. 

LEAPHART : 

All  right, 

then ,  w.i 

th  the  Board 
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MR.  GROTTY:  This  war  another  mooting ,  a  nonpublic  meeting? 


MR 


came  in 


BLLLINGHRK 


at  3 :1b 


I  made  a  motion  immediate.!. y 

/ 


after  they 


MR.  KLINGER :  I  can  produce  the  minutes  of  the  meeting. 


The  motion  was  made,  it  was  read  several  times,  it  was  acted  upon 
MR.  CROTTY:  We  are  not  concerned  about  your  minutes.  I  want 
to  see  the  record.  If  they  have  a  record,  we'll  get  a  record. 


MR.  GRAY  BILL  *.  Maybe  that's  the  way  it  is,  I  don't  know.  I 

t 

don't  know  how  they  can  be  joint,  without  the  other  hearing 
considering  whether  they're  joint.  It  seems  to  me  that  marriage 
is  a  two-way  street,  and  J.  haven't  agreed  to  it  yet,  and  I  may 
lose  on  that  point,  but  I  think  it's  a  point  which  in  the  long 
run  may  go  to  the  due  process  of  this  hearing  process,  and  as 
I  always  try  to  do  in  these  cases,  I  want  the  record  crystal 
clear  that  I'm  mailing  that  issue,  and  if  everybody  wants  to  go 
down  the  road  over  the  hurdle,  that's  fine,  but  I  want  it  under¬ 
stood  that  I  think  as  a  matter  of  due  process  you  can't  have 
concurrent  hearings.  I  think  you're  going  to  have  some  things 
which  are  going  to  have  to  be  treated  differently  between  the 
Board  of  Natural  Resources  and  the  Board  of  Health  hearings. 

I  think  the  statute  —  one  of  the  things  that  bothers  me,  and 
I'm  sure  all  the  lawyers  that  are  familiar  with  the  case  are 
aware  of  it,  the  section  says  that  the  judgment  of  the  --  in 
this  case,  Board  of  Health  has  to  be  conclusive  on  all  questions 


i _ 


relating  to  this,  and  if  they're  sitting  concur rent! y ,  I'm  not 
saying  that  they  can't  make  an  independent  judgment,  but  I'm 
wonder 5 ng  whether  their  judgment  is  independent.  That  bothers 
me  from  the  start.  It  bothers  me  right  now  that  we’re  making 
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Resources.  All  I’m  trying  to  say  is  that  the  Board  of  Natural 
Resources  has  got  to  let  the  Board  of  Health  do  that  independen 
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MR.  LEAP HART:  W ell,  Leo ,  the  hearing  before  the  Board  of 

Health  is  going  to  be  before  an  Examiner.  It’s  not  before  the 

Board  of  Health  to  begin  with;  it’s  before  the  Examiner.  The 

evidence  that’s  given  before  that  Examiner  goes  to  the  Board  of 

* 

Health  for  its  sole  determination,  and  it  doesn’t  have  any 

there’s  no  influence  by  what  is  said  by  even  the  Examiner, 

because  he  does  not  make  any  recommendations.  It  seems  to  me 

that  it’s  perfectly  clear  with  that  record  before  the.  Board  of 

Health  that  there’s  no  chance  that  the  Board  of  Natural  Resources 

% 

is  going  to  tell  the  Board  of  Health  what  to  do. 

MR.  GRAYBILL:  Is  the  burden  of  proof  the  same  in  both  cases, 

Bill? 

20  ]  MR.  LEAP HART:  I  don’t  know  that.  I  don’t  think  that’s  been 

21  determined.  We  haven't  got  the  rules;  we  haven’t  gone  to  the 

22  procedural  rules  to  that  extent,  but  from  the  standpoint  of  the 

23  Board  of  Natural  Resources  telling  the  Board  of  Health  what  it’s 

24  I  going  to  do,  it  just  doesn't  exist. 

25  MR.  GRAYS ILL :  1  am  not  real 1 y  concerned  that  they're 

26  I  going  to  tell  them  what,  to  do  outright,  or  in  that  manner,  but  I 

2//  am  concerned  in  a  due  process  question  arising,  and  I  have  beer; 

t)  ’  i 
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and  costs,  and  so  forth.  I'm  perfectly  willing  th-  ..  .  -  &inv>l  v 
put  up  the  Board  of  Health  flag  and  run  the  he  of  nr  ,  thejl 
Bend  that  off  to  the  Board  of  Health,  and  thru  re  the  wboi  c 


transcript  and  everything  else  into  the  Board  of  Nat era. I  Resources 
hearing ,  adopt  it  in  one  fell  swoop,  and  mail  it  cut  ---  i»m  not 
cigainst  any  of  chat,  but  I  am  really  against  runnine  both  flags 
up  and  claiming  that  we ‘re  doing  it  at  the  same  time,  because  I 
think  you  may  run  into  some  difficulties.  And  it  seems  to  me 


to  be  so  easy  to  do  it  right,  that  I  really  don't  see  what  value 
there  is  in  insisting,  By  God,  it's  concurrent,  in  the  face  of 
objection  from  some  parties,  and  in  the  face  of  some  possible 
due  process  questions.  What  difference  would  it  make  if  we're 
willing  to  certify  all  the  evidence  back  into  both. hearings? 

I'm  saving  that  there  may  come  questions  --  you  know,  we’re 
all  lawyers.  We  know  that  the  problems  aren't  all  on  the  table 
nov/,  and  there  may  come  questions  that  are  going  to  require 
decisions,  ahd  if  wc  have  the  Board  of  Natural  Resources  hat 
on  when  we  make  those  decisions,  we  may  substantively  affect- 
the  decision.  And  if  we  do,  we're  in  trouble. 

MR.  LEAPKART :  Can't  that  be  accomplished  by  just  recessing 
the  Board  of  Natural  Resources  hearing  on  that  particular  date 
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could  recede 


itr,  lie-,  ring,  and  then  just  go  into  the  Board  of  Health 

1 

hearing  on  June  the  5th ,  then  .it's  recessed  and  you  get  bach 

/ 

into  the  Board  of  Natural  Resources  -- 

MR.  GRAYBILL:  That's  fine  with  me,  and  I'm  perfectly  w i 1 1 - 
ing  to  waive  the  language  of  the  notice.  That  doesn't  bother  me 
at  all.  I  am  concerned  that  June  5th  when  I’m  in  that  hearing, 

I'm  concerned  that  I'm  ijoing  to  be  before  the  Board  of  Health 
and  not  the  Board  of  Health  and  the  BOard  of  Natural  Resources. 

If  I'm  before  both,  I  think  it  puts  me  in  an  ambivalent  position 
on  some  issues,  and  I  don ' t  want  to  be  in  that  position. 

HEARING  EXAMINER:  Is  it  your  position,  Leo,  that  none  of 
these  depositions  that  you've  taken  now  for  this  Board  of  Natural 
Resources  hearing  are  to  be  used  in  the  Board  of  Health  hearing? 
Are  they  that  separate? 

MR.  GRAY BILL:  I'd  even  waive  that;  that's  not  my  point  at 

all. 

HEARINGS  EXAMINER:  And  the  Interrogatories  and  so  forth? 

All  of  it  is  going  to  be  interrelated. 

MR.  GRAYBILL:  I'd  be  glad  that  all  of  the  pretrial  work 
that  was  used  in  on6  could  be  used  in  another. 

HEARINGS  EXAMINER:  I  think  if  you're  going  to  go  part  way , 
you.  might  end  up  doing  all  the  way,  and  then  you're  going  to 
start  discovery  all  over  again. 

MR,  GRAYBILL:  Sure.  Well ,  I  don't  want  to  do  that.  I'm 
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3  I  you  conduct  the  hearing  with  both  flags  flying,  yo  a  be  in 

trouble  down  the  road ,  and  nobody  in  thin  roc m  is  got.-'  ;;  to  make 
5  |  that  decision.  Come  Court  is  going  to  make  that  c’c-c.i  r  3. on  ,  and 

it  seems  to  me  ridiculous  to  do  that  v.-hen  you  can  do  it  properly 
by  simply  having  a  so  p  a  r  a  to  lie  a  r  i  n  g .  I '  m  n  o  t  c  o  n  c  e ; :  r  \  c  d  ,  I '  m 
g  I  perfectly  willing  to  waive  the  language  in  the  notice  if  that’s 
what's  bothering  anybody.  I’m  perfectly  willing  to  agree  that 
10  I  £.11  the  depositions  that  were  prepared  can  be  used  in  both  cases, 

1  I  if  that's  what's  bothering  anybody.  I’m  perfectly  willing  to 
12  |  certify  the  exhibits  to  another  hearing,  if  that's  what's  bother¬ 
ing  anybody.  I'm  not  willing  to  waive  the  burden  of  proof,  yet, 


because  I  haven't  bridged  it  either,  and  I'm  not  willing  to  waive 
other  points  that  I  don't  know  yet. 

HEARINGS  EXAMINER:  Now,  would  it  be  your  thinking  that 
rather  than  discuss  anything  about  the  Board  of  Health  hearing 
which  is  being  held  under  the  Utilities  Siting  Act,  as  a  result 
of  the  application  that's  been  filed  here,  that  you  would  have 
a  separate  hearing  to  discuss  that  proceeding  and  all  of  us 
strive  bad;  and  forth  together,  so  it  would  be  separate?  I  mean, 
is  there  any  real  savings  grace  by  doing  that?  That's  what  I'm 
wondering  about.  I  mean,  at  the  procedural  aspect  of  these 
things,  if  you've  got  all  the  same  people  sitting  here 

MR.  GRAYBILL:  In  the  first  place,  Mr.  Hearings  Examiner, 

I'm  not  at  all  convinced  in  my  own  mind,  and  3 ’ ve  studied  it  a  lo 


that  the  hearing  before  the  Board  of  her. 
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not  interested  in  making  it  difficult  for  counsel  to  get  together , 
but  I  do  like  to  know  what  I'm  talking  about,  and  awhile  ago 
v.e  sat  down  e/nd  wo  were  about  to  agree  on  burden  of  proof,  and 
I  don't  want  anybody  to  misunderstand  me  that  I  have  agreed  upon 
burden  of  proof  in  the  Board  of  Health  case.  In  the  first  place, 

I  have  a  different  burden  of  proof  in  the  Health  case,  because 
I’m  demanding  a  hearing  on  issues.  It  isn't  exactly  an  appeal, 

I’m  asking  foi:  a  review  of  the  issue  by  a  hearing  in  the  Departmen 
over  there,  and  my  burden  of  proof,  I  think,  is  considerably 
different  there  than  my  burden  of  proof,  Northern  Plains',  in 
this  case.  I  just  think  we  have  to  know  what  we ' re  talking 
about.  Now,  if  we  want  to  tall/  about  the  Board  of  Health's 
hearing,  I  d.cn  1 1  mind  talking  about  it,  and  I  certainly  don't 
mind  talking  about  it  as  it.  affects  the  Board  of  Natural  Resources 
hearing,  but  X  don't  want  to  talk  about  the  Board  of  Natural 
Resources  hearing  and  write  down  in  my  notes  what  I  did  and  then 
have  somebody  here  try  to  tell  me  that  I  agreed  to  that  in  a 
Board  of  Health  hearing .  -  Because  I  didn't  do  that  -- 

HEARING &  EXAMINER :  Well,  I  think  one  thing  wc'll  talk 
about  today  is  continuance  of  this  hearing,  when  this  is  going 
to  be  reconvened „ 

Ilk.  GRAYBILL:  I  presume  wc 1  ro  going  to  talk  about  that , 

right. 
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have  a  joint  and  conci-ricat  hoar ing . 
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MR.  GRAY; ;  a  LL:  That's  what  wo  »  ?:e  tat-  no  ;  )■■■'.  now . 
HEARINGS  EXAMINER :  And  the  n  who  the  j  a.  con  tin  nation  of  the 


Board  of  Health  hearing ,  v.rhethor  it  com 


1 3.  r  n  l  o  s  o  c  o  n  o 


whether  there  will  be  any  more  testimony  tak an  at  a  Board  of 
Natural  Resources  hearing,  or  whether  it  stops  there  until  the 
Board  of  Health  makes  some  sort  of  certification. 

MR.  GRAYBILL:  You're  the  chairman ;  1  presume  it  can  be 
talked  about. 

HEARINGS  EXAMINER:  Those  are  the  factors  v;e  want  to  know, 
some  of  the  factors  anyway. 

MR.  KLINGER:  Mr.  Hearings  Examiner,  for  the  > coord,  on 
behalf  of  the  Department ,  I  think,  we  want  to  assert  that  it's 
been  the  Department's  position  -- 

MR.  GRAYS ILL:  Wait  a  minute,  which  Department? 

MR.  KLINGER:  The  Department  of  Health,  that's  the  only 
Department  I  have  any  contact  with. 

MR.  GRAY BILL :  You've  got  contact  with  them  --  go  ahead. 

MR.  KLINGER:  We  have  asserted  throughout  and  we  will  continue 
to  assert  and  will  assert  in  the  future  that  this  hearing  that 
the  Board  of  Health  is  going  to  hold  on  air  and  water  quality 
standards  is  a  hearing  under  the  Utilities  Siting  Act.  We  feel 
that  Judge  Bennett's  opinion  in  the  recent  litigation  stressed 
that,  because  the  Board  of  Health  was  the  agency  that  made  judgment: 
under  other  acts,  that  it  would  similarly  bo  the  agency  that  maizes 
judgments  under  the  Utilities  Siting  /.at,  and  that  this  bearing 
is  unquestionably  ,  in  our  minds,  h°id  ur/^r  that  Act. 
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HEARINGS  EX/, a I DEE  :  Tie  record  will  so  :;h .  Do  l*  her 
applicants  have  my  com’nentc  on  thin? 

MR.  PETERSON :  V?e  *  r  e  just,  here  to  pace  or t  ime ,  really. 

V<7c  don't  have  much  to  go  on,  but  we  really  G on 1 1  have  much  to 

do  in  here. 

IIEZkHINGS  EXAMINER:  Is  there  anything  else  that  any  of  you 
want  to  present  to  myself  as  hearings  Examiner  at  this  time? 

Nov,  you  have  your  oral,  motion  for  continuance? 

MR.  KLINGER:  I  would  like  to  move  for  production  of  all 
parties  for  production  of  any  material  that  they  have  that  bears 
on  air  and  water  quality  standards  issues.  I  don't  want  every¬ 
thing. 

MR.  GRAYBILL:  You're  not  going  to  open  up  production  again 
at  this  stage,  are  you,  in  a  joint  and  concurrent  hearing?  I 
mean,  you  know,  this  is  the  problem,  Mr.  KJingsr.  You've  got  to 
play  by  the  rules  or  you're  not  going  to  play  by  the  rules.  If 
it's  a  joint  and  concurrent  hearing,  v;o ' ve  already  finished 
discussion  under  discovery,  and  it’s  all  closed. 

MR.  KLINGER:  I  can  say  that  sitting  here  in  front  of  a 
Board  of  Natural  Resources  hearing. 

MR.  GRAYBILL:  But  we  really  have  closed  that. 

MR.  BELLINGHAM:  lie’s  just  personally  asking  us  for  copies, 
that’s  my  opinion. 


just 
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wants,  but  I'm  trying  to  demon '••train  that  it  makes  a  c.i  i  f  c  i  once  . 
Vie  row  have  a  party  that  wasn't  r-r  t  y  d  '■•or  it  was  supposed  to  be 
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Department , 
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coiner  up 

Here  and 

discover 
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as  far  as 
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rned ,  he 

can  discover. 

but  we 

really  have  separate  issues  here,  and  to  kid  ourselves  that  it's 
all  joint  and  concurrent,  that’s  ridiculous « 

MR.  PETERSON i  I  don't  sec  where  it's  a  separate  issue  on 
the  fact  that  we  are  proceeding  on  this  application  under  the 
Utility  Siting  Act,  and  that  the  Department  of  Health  is  a 
statutory  party,  and  as  a  statutory  party  they  are  requesting 
certain  documents.  That’s  what  1  understand  the  request  to  be. 

I  don’t  see  where  there's  any  problem. 

MR.  GRAYRILL:  Well,  I'm  a  statutory  party,  aren’t  I? 

MR.  PETERSON:  You  bet. 

MR.  GRAYRILL:  Can  I  make  a  new  request  for  discovery 
tomorrow  on  you? 

MR.  PETERSON:  I  suppose  you  can. 

MR.  GRAY'D  ILL :  Kell,  I  really  didn't  think  I  can,  and  I 
don’t  think  Mr.  Bellingham  thinks  I  can. 

MR.  feELLIN GHAM :  Well,  you  can  and  we  can’t  stop  you.  We 
may  fight  you  on  it,  yes.  There ’ s  a  difference,  however. 

MR.  PETERSON:  My  opinion  is  that  there  are  no  procedural 
rules  set,  that  I  know  of,  under  these  Acts,  and  that  may  be  a 
very  serious  legal  question  when  we  got  up  to  the  courts,  too, 
of  whether  these  applicants  have  had  procedural  due  process  the 
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1  MR.  GRAY BILL:  You're  too  quick  for  roe ,  Mr.  Davis. 

/ 

HEARINGS  EXAMINER:  Mr.  Klinger,  have  you  given  any  t ’nought 
to  whether  you  want  to  become  a  party  to  the  Department  of 
Natural  Resources  hearing  that  we’re  conducting  today? 

MR.  KLINGER:  Mr.  Davis,  we  are  a  party  to  that  hearing  as 
of  April  22nd.  That  was  when  we  acknowledged,  on  behalf  of  the 
Department  and  the.  Board,  proper  service  of  the  application. 
HEARINGS  EXAMINER t  Now,  Mr.  'Klinger  ~~ 

MR.  SJlENKER:  May  I  say  with  respect  to  production,  Mr. 

Davis,  that  last  week  Mr.  Klinger  requested,  or  representatives 
of  the  Department  of  Health  requested  an  opportunity  to  look  at 
documents  at  the  Department  of  Natural  Resources,  and  we,  of 
course,  said, “By  all  means,  come  over  and  look  and  see  whatever 
you  want  to  take  a  look  at.”  There  was  one  minor  problem  with 
respect  to  some  documents  that  had  been  obtained  on  a  confidential 
basis  from  some  of  the  contractors  of  the  applicants.  Mr.  Peter¬ 
son  and.  I  agreed  that  a  better  way  to  handle  that  was  to  have 
the  Department  of  Health  contact  Mr.  Peterson  to  take  a  look  at 
those  confidential  documents,  and  I  understand  that  Mr,  Peterson 
made  such  an  arrangement  with  the  Department  of  Health  folks. 

MR.  PETERSON:  That’s  correct. 

MR.  SHEERER:  But  the  request  for  production  has  already 
been  acted  upon  by  at  least  the  applicants  and  the  Department , 
and.  I  assume  if  there  is  any  problem  in  the  Department  of  Health 
not  getting  what  they  need  to  get,  they  ’ll  let  us  know,  and  wo ’ll 
do  everything  wo  can  to  make  sure  they  get  it. 

MR,  KLINGER:  That 1  b  correct ,  too,  M.r  .  Shenk'-r,  however,  Mr. 
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that's  a  Board  of  Health  hearing  problem f  and  rot  a  }r  m?.  G  of 
Natural  Resources  hearing  problem.  I  may  be  mi  xcd  up . 

HEARINGS  EXAMINER :  Gc-ntlemen,  I'd  like  to  take  this  time 
new  to  commend  the  State  of  Montana,  the  Department  of  Natural 
Resources  and  the  Board  of  Health  for  the  great  spirit  of 

i 

cooperation  you  have  demonstrated  hero  today,  and  I  hope  you'll 
continue  to  work  together.  You're  all  on  the  same  side.  I 
.would  think  that  if  you  have  got  anything  you  can  give  them, 
you  certainly  should,  rather  than  have  to  get  the  same  thing 
over  again. 

MR.  SHEERER:  All  on  tiie  same  side  of  truth  and  justice. 

HEARINGS  EXAMINER:  Is  there  any  other  issue  that  you  would 
think  —  regarding  the  Department  of  Natural  Resources  hearing  -- 
I  might  say,  Mr.  Klinger,  I  will  issue  an  Order  setting  forth 
—  I  presume  that  you've  read  the1  procedural  --  the  applicants 
have  their  case-in-chief  on  the  Board  of  Natural  Resources  hearing 
at  which  time  you've  requested  that  you  cone  at  the  end  of  the 
line.  We ' ve  agreed  upon  an  order  of  proof  up  to  where  other 
parties  come  in,  and  the  next  party,  then,  would  bo  the  Electrical 
Workers'  right  of  cross-examination,  and  then  we'd  have  you  with 
the  right  to  cross-examine .  That '  s  on.  the  ca so--  in- c  h  ».  ef  before* 

I'll  work  out  an  order  of  uroor 


the  Board  of  Natural  Resources 
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wit  h  romo  rugger  ticne  ~  to  t lie  other  .parties ,  when  they  will 
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present  their  evidence  as  to  cross-cxanu.nat  ion ,  and  as  to 

direct,  I  don't  think  there  is  any  real  problem .  Is  there 

<  1 
j 

a  n  y  t  hi.  n  y  else? 

1 

5 .  i 

HR c  GRAY BILL:  Are  we  on  the  motion  — 

6 

HEARINGS  EXAMINER:  We '  re  going  to  go  to  the  motion  for 

; 

7  i 

cont i n u a  nee  of  this  h e  a  r i n g  * 

8 

KRt  BELLINGHAM:  There's  one  further  thing  that  probably 

9 

more  logically  fits  into  what  we've  talked  about  before,  than 

10 

later,  perhaps,  and  that's  a  question  of  evidence  relative  to 

the  two  hearings.  Now’ ,  this  point  has  been  brought  up  in  our 

# 

12 

last  pretrial,  I  think  — 1  I  don't  mean  to  compound  the  issue, 

13 

but  this  is  something  t licit  should  be  met  head  on,  too,  relative 

,|14  . 

to  what  rules  of  evidence  are  going  to  be  obtained  insofar  as  the 

15 

two  hearings. 

16 

HR,  SHEERER :  Well,  as  far  as  the  Board  of  Natural  Resources 

17 

is  concerned,  there  is  an  Order  that's  been  entered  on  that. 

18 

MR.  BELLINGHAM:  There's  no  question  about  that,1  I  am 

19 

concerned  about  the  other  one. 

20 

21 

HEARINGS  EXAMINER:  It's  Leo's  position  that  --  we're  not 

supposed  to  talk  about  that  now . 

22 

HR.  BELLINGHAM:  Leo  will  talk  about  it,  I'm  sure. 

23 

MR.  GRAYBILL:  I  am  perfectly  willing  to  talk  about  it,  but 

24 

not  at  a  Department  of  Natural  Resources  hearing.  That's  what 

25 

we're  in  now,  a  Board  of:  Natural  Resources  hearing. 

* 

26 

HEARINGS  EXAMINER:  Do  you  want  to  recess  for  five  minuter 

t" 

and  talk  about  it,  or  do  you  want  to  do  it  a f ter  lunch?  Wo 're 

28 

aLouL  to  lunch,  anyway.  .Just  state  you?;  position  on  the  thing 
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MR.  BELLINGHAM :  Well  ,  it  seems  logical  to  me  that  perhaps 
the  same  rules  of  evidence  that  apply  to  the  Board  of  Natural 
Resources  should  apply  to  the  other,  I  mean,  if  v/e  can  maintain 
that  approach  and  obtain  a  consent  from  everybody;  otherwise ,  I 
can  see  that  there  may  be  some  problems.  Perhaps  the  dividing 
line  there  will  not  give  rise  to  any  problems,  but  I  can  foresee 
that  there  can  be  some . 


HEARINGS  EXAMINER:  Would  you  like  to  put  that  in  the  form 
of  a  motion  during  the  joint  hearing  so  we'll  have  something 
before  us? 

MR.  BELLINGHAM:  Well,  I  think  for  now,  as  far  as  our  motion 
is  concerned,  I'm  not  sure  it's  proper  for  us  to  make  any  at  this 
time.  I  think  I  would  prefer  to  wait. 

HEARINGS  EXAMINER:  But  you  think  the  same  rules  of  evidence 
—  the  same  procedure  --  w^uld  be  workable  before  the  Board  of 
Health  hearing  — 

MR.  BELLINGHAM:  I  think  it's  possible;  yes. 

HEARINGS  EXAMINER:  And  that's  whether  they’re  separate  or 
concurrent  hearings?  You’re  going  to  be  a  party  to  that,  right? 


MR .  BELLINGHAM :  Ye  s . 

MR.  CUMMINS:  That’s  only  possible  if  all  parties  will 
agree,  though, 


don  ' 


MR.  BELLINGHAM:  That  is 
HEARINGS  EXAMINER:  What 
t  agree?  You  don’t  have 


MR. 

GRAY BILL : 
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It  may  have  to 

be  decided  in  another 

forum , 
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the  event 
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isn't,  I’m  not 

going  tc  be  bound  by 
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right  now.  It  seems  to  me  that  if  we're  going  bo  take  a  consistent 
position  on  where  we  file  this  application  and  the  lav-;  which 
governs  it,  then  we  would  take  the  position  that  the  same  rules 
of  evidence  apply,  and  that  the  Administrative  Procedures  Act 
and.  the  Premier  Act  are  amended  accordingly  by  the  Siting  Act. 

MR.  BELLINGHAM:  We  are  proceeding  under  the  Siting  Act, 
as  such,  throughout. 

MR.  PETERSON:  I  understand  that  another  argument  could  be 

made . 

MR.  LEAP HART:  It  certainly  could. 

MR.  SHENKER:  We  really  haven't  reseat chod  that  question, 

Mr.  Davis,  except,  to  the  point  of  knowing  that  the  Administrative 
Procedures  Act  does  specifically  provide  for  a  different  rule  of 
evidence  than  we  have  agreed  to  as  procedure  that  will  govern 
the  hearing  under  the  Utility  Siting  Act  before  the  Board  of 
Natural  Resources,  so  if  we  are  under  the  APA,  which  has  not 
been  amended,  then  we  do  have  a  different  rule  of  evidence,  which 
I  assume  the  parties  would  waive  if  they  wish.  I  think  as  you 
get  closer  into  this  kind  of  an  issue  there  is  some  increasing 
wisdom  to  abide  Mr.  Graybill 1 s  injunction  and  avoid  a  discussion 
about  the  Board  of  Health  aspects  of  procedures  until  we  finish 
whatever  discussion  is  required  under  the  Board  of  Natural 
Resources  procedural,  discussions  that  we  are  addressing  today. 

I  think  that  if  ve  would  finish  the-  se ,  wo  probably  would  not  have 
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any  objection  5  rom  the  poop]  e  who  are  pro  cent  to  meet,  thereafter  , 
iinmec  lately,  and  talk  about  procedures  with  respect  to  the  Board 
o  f.  He  a  1th  h  e  a  r  i  ng, 

MR..  KLINGER:  I'll  bring  a  flag  ,  and  that  v;a  y  we '  1 1  know 
which  one  v;e 1  re  sitting  under, 

HEARINGS  EXAMINER:  Mr.  Meloy,  why  don 1 1  you  restate  your 
motion,  if  you  wish  to,  which  you  made  orally  over  the  phone 
and  let's  address  ourselves  to  that  problem  at  this  time. 

MR.  MELOY:  Mr.  Davis,  the  motion  that  I  made  orally  over 
the  phone  has  been  to  a  certain  extent  overruled  by  your  holding 
this  hearing  today.  1  would  therefore  restate  the  motion  as 
follows:  That  the  Hearing  Examiner  for  the  Board  of  Natural 

Resources  and  Conservation  continue  the  hearing  in  the  matter 
of  the  application  of  The  Montana  Power  Company,  Puget  Sound 
Power  &  Light  Company,  Portland  General  Electric  Company, 

Washington  Water  Power  Company,  and  Pacific  Power  L  Light  Company 
for  a  certificate  of  environmental  compatibility  and  public 
need  until  such  time  as  the  required  certification  from  the 
duly  qucilified  air  and  water  quality  agency  has  been  received 
by  the  Board  of  Natural  Resources,  pursuant  to  70-810(1) (h) . 

Do  you  wish  to  hear  arguments  on  this  motion? 

HEARINGS  EX/vMJNSR:  Yes. 

MR.  MELOY:  Section  70-810(1) (h) ,  which  provides  the  sub¬ 
stantive  input  from  an  agency  --  from  the  only  other  agency  other 
than  the  Board  of  Natural  Resources,  says  that  they  must  certify 
that  the  proposed  facility  will  meet  air  and  water  quality  standards. 
In  fact,  70-810(1)  (h)  prohibits  the  Board  of  Natural  Resources 
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rules  governing  actions  of  the  duly  authorised  air  and  water 
quality  agency,  which  by  a  Court  decision  issued  on  the  29;.?: 
of  April  is  properly  before  the  Board  of  Health  and  Enviror :.r a ntal 
Sciences.  Nov?,  since  the  Board  of  Natural  Resources  cannot 
continue,  as  a  matter  of  logic  and  orderly  procedure,  the  Board 
of  Natural  Resources  cannot  and  should  not  proceed  further  with 
their  hearing  on  the  application,  until  a  certif icato  is  received 
from  the  Board  of  Health.  Now,  that  position  is  strengthened  by 
the  fact  that  one  may  argue,  and  I  would  so  argue,  that  the 
Board  of  Natural  Resources  has  received  a  certificate  on  water 
quality;  they  have  received  a  Notice  from  the  Department  of 
Health  that  they  cannot  certify  that  the  proposed  facility  will 
meet  air  and  water  quality  standards.  Now,  regardless  of  whether 
you  treat  that  letter  as  a  certificate,  or  whether  you  treat  that 
letter  as  a  letter  of  advice,  as  the  applicants  apparently  wish 
to  treat  it,  the  fact  remains  that  a  duly  authorized  air  and 
water  qu&3 ity  agency  of  this  State  says  the  proposed  facility 
will  not  meet  air  and  water  quality  standards.  Now,  we  are  rely¬ 
ing  partially  on  the  due  process  argument,  as  well  as  relying 
on  the  stipulation  arid  the  advice  made  in  open  Court  by  the 
Chairman  of  the  Board  of  Natural  Resources,  that  lie  would  not 
proceed  until  the  Board  of  Health  matter  were  settled.  Ho  die 
so  on  at  least  four  different  occasions  in  <'■■]>■  e  Co-'  c ,  Wo*  are 
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no  on  a  clue  process  a.v  gurnet* t  that  goes  something  like 


this:  Due  process ,  in  our  opinion,  requires  the  Board  of  Natural 

Resources  to  conduct  a  hearing  in  which  the  Northern  Cheyenne 
Tribe,  which  is  a  party  to  be  affected  by  their  decision,  has 
an  opportunity  to  defend  and  protect  that  right.  Now,  because 
the  Northern  Cheyenne  is  not  a  wealthy  tribe,  it  finds  its 
resources  to  be  strained  rather  significantly  by  a  requirement 
that  they  consider  two  matters  concurrently,  at  the  same  time, 
and  require  their  attorneys  --  and  we  have,  I  think  I  can  safely 
say,  the  fewest  number  of  attorneys  representing  the  Northern 


Cheyenne,  other  than,  perhaps,  the  Environmental  Defense  Fund, 
and  now  the  IBEW,  and  it  will  simply  stretch  the  resources  of 
the  Tribe  to  an  unreasonable  extent  to  have  to  conduct  both  of 
these  hearings,  prepare  cases  for  both  of  these  hearings,  both 
of  these  Boards,  at  the  same  time.  Secondly,  as  a  matter  of 
logic,  one  might  assume  that  the  certification  proceedings 
before  the  Board  of  Health  will  be  shorter  than  the  certification 
proceedings  before  the  Board  of  Natural  Resources,  and  because 
a  negative  decision  from  that  Board  of  Health  will  moot  the 
case  before  the  Board  of  Natural  Resources,  because  they  won't 
be  able  to  grant  a  certificate,  then  we  should  have  that  shorter 
hearihg  first,  and  we  should  resolve  that  problem,  and  in  that 


way  the  Northern  Cheyenne  Tribe  can  be  properly  represented, 
and  secondly,  if  would  permit  the  Northern  Cheyenne  Tribe  to 
present  the  case  which  is  of  greater  significance  right  now  than 
the  larger  case  on  the  application.  In  other  words ,  to  hold 
any  part  of  the  application  hearing  before  the  Board  of  Na t u ra 1 
Resources  before  that  Health  decision  is  finally  rendered  would 
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ever  many  days  that  might  be,  which  may  be  totally  moot,  and 
therefore,  we  would  make  the  motion  I  -noted  earlier. 

HEARINGS  EXAMINER:  Mr.  Graybill?  Do  you  want  to  continue 
on  this  or  do  you  want  to  break  for  lunch? 

MR.  GRAYBILL:  Let's  state  Our  positions,  first. 

(BRIEF  RECESS) 

HEARINGS  EXAMINER:  We'll  go  back  on  the  record.  Mr.  Gray¬ 
bill,  would  you  like  to  state,  your  position? 

MR.  GRAYBILL:  Right.  On  behalf  of  Northern  Plains  Resource 
Council,  I  would  like  to  support  the  motion  made  by  the  Northern 
Cheyenne  Tribe.  It  seems  to  me  that  one  of  the  most  telling 
arguments  in  this  matter  is  that  the  Chairman  of  the  Board  of 
Natural  Resources  has  already  determined  the  matter  in  his  mind, 
and  I  think  for  the  Board,  in  favor  of  the  motion.  This  matter 
was  heard  in  Lewis  &  Clark  County  Courthouse  at  a  hearing  held 
on  some  writs  filed  by  the  Northern  Plains  on' April  22,  1975, 
before  Honorable  Gordon  R.  Bennett,  and  in  that  ca.su,  Joseph 
Sabol,  Esq.,  /attorney  at  Lav,7,  from  Bozeman,  appeared  as  Chairman 
of  the  Board  of  Natural  Resources,  and  on  page  8,  I  had  hoped  to 
have  Mr.  Sabol  here  to  testify  at  this  matter,  himself,  but 
he’s  not  here  on  page  8,  in  the  transcript,  at  line  20,  Mr. 
Sabol  says:  "At  this  point  in  time,  the  thrust  of  Mr.  Graybill ' s 
motion,  the  application  for  writ  is  well  taken.  We  need  a 
determination  on  the  matters  that  he  has  brought  before  this 
Court.  I  would  like  to  remind  the  Court  that  prior  to  seeking 
these  writs,  Mr.  Graybill  served  a  motion  to  the  Board  of  Natural 
Resources  and  Conservation  seeking  the  same  relief  that  he  seeks 
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her  v  today .  In  esse  -  ivo,  he  asked  the  Do  a  r  cl.  to  stay  the  proceed¬ 
ings,.  or  in  the.  alters::  Live ,  to  stop  completely  until  the  matter 


of 


:he  Health  Department  cert!  f:I  cation  has  been  answered.  "  Then 


Mr.  Sabol  had  an  exchange  with  the  Court,  and  lie  said  —  the 

Court  said,  “Go  ahead,"  to  Mr.  Sabol,  and  Mr.  Sabol  said,  "The 

only  reason  that  I  present  this  letter"  —  and  he  v;a c  talking 

about  an  Attorney  General’s  opinion-—  "is  that,  quite  frankly, 

I  am  aware  of  the  problem,  and  I  know  what  things  are  appropriate 

to  resolve  the  problem.  I  know  what  it  is  doing."  "The  Court: 

What  is  it  doing?"  He's  talking  about  the  Board  of  Natural  Resourc 

"Mr (  Sabol:  We  have  changed  the  date  to  the  5th  of  May,  and  we 

* 

hope  that  this  time  change  can  help  resolve  the  problem." 

"The  Court:  Do  I  understand  i.t  is  the  position  of  the  Board  of 
Natural  Resources  that  you  will  not  continue  until  the  problem  of 


certification  is  solved 


^  u  n 


Mr.  Sabol:  That  is  correct,  Your 


Honor.  It  is  the  Department  or  the  Board  of  Health  that  resolves 
the  problem,  and  it  is  the  proper  forum  for  all  parties  to  be 
heard  with  regard  to  the  evidence,  which  will  obviously  be  the 
certificate."  Then  a  couple  of  pages  later  the  Court  again  was 
discussing  the  matter  with  Mr.  Sabol,  and  the  Court  said:  "In 
other  words ,  this  hearing  with  Mr.  Davis  as  Hearing  Examiner  for 
the  Board  of  Ild&lth  would  be,  while  it  lasts,  on  the  sole  subject 
of  air  and  water  qualities?"  "Mr.  Sabol:  Yes,  sir."  "  The 
Court;  And  then  you  would  proceed  with  the  other  things?" 

"Mr.  Sabol:  If  they  so  found  it  in  the  affirmative,  but  we  would 


be  duty  bound  to  quit  if  their  judgment  was  in  the  negative." 

The  Court  says :  "Then  why  shouldn’t  the  Board  of  Health  sit  down 


ci  no. 


i  hold  a  bearing  on  these  two  cc-rti  f  i  cat!  ons? "  Mr,  Sabol.  rays 
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a  not  .is  a  good  qvestiop.  "  And  then  a  pa  jo  later,  dr.  Sabo  I 
and  the-  Court  continue  their  discussion,  and  the  Court  said: 

"Just  the  air  and  water  matters  first?”  And  Mr.  Sabo.l  said: 

'  Yes  1  Bir  ‘  1  believe  that  they  should  be:  heard  first,  of  all. 

If  they  do  decide  in  the  negative,  then  we  have  no  power  to  go 
on  further  and  to  decide  anything  further.  It  would  bo  a  tre¬ 
mendous  waste  of  time  to  run  through  the  whole  hearing  and  then 
hear  that  they  did  not  certify.  Now,  with  a  little  foresight 
chore  would  be  some  time  limit  set  up  as  to  certification.  It 
would  be  forthcoming  from  the  duly  authorized  state  agency  to 
the  Board  of  Natural  Resources,  so  they  would  know  before  it 
started  its  hearing  whether  or  not  there  are  certifications,  and 
if  they  will  be  forthcoming.  Unfortunately,  that  is  not -how  they 
are  today.”  And  so,  on  these  occasions  --  later  on,  the  Court, 
in  summary  of  this,  on  page  18  of  the  transcript,  says:  "The 
Board  of  Natural  Resources  couldn't  be  involved  at  phase  one 
of  uhe  hearings t"  And  the  Court  begin  to  discuss  it  as  "phase 
one,”  and  rt  was  the  understanding  of  our  parties,  of  my  party, 
the  party  1  represent,  and  of  the  other  parties  there,  that  this 
is  the  way  the  matter  was  going  to  be  handled.  I  don't  know  why 
it  isn  l  bej_ng  handled  that  way ,  since  that's  what  Mr.  Sabcl 
said  was  going  to  be  done  when  he  represented  to  the  Court  what 
the  parties  to  that  hearing  presumed  was  going  to  happen  when 
they  all o\;ed  the  matter  to  go  the  way  it  did  and  did  not  further 
argvo,  or  when  we  all  acquiesced  in  the  final  decision. 

Now,  secondly,  there's  been  a  major  contention  made  at 
various  times  this  spring  that  this  matter  .involves  delay ,  and 
the  issue  of  whether  or  no'  to  go  forward  v; i  t b  the  Board  of 
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I  think  the  applicants  have  to  take  the  blame  for  uhe  delay. 

The  difficulty  arises,  and  the  Board  of  Health  hearing  is  set 
at  the  time,  it  is  set,  because  the...  Board  of  Health  was  not  served 
as  d  party  in  this  action,  as  the  statute  specifically  requires 
it  to  be  served,  600  days  age,  in  1973,  Had  it  been  so  served, 
and  had.  the  board  of  Health  done  its  job,  there  would  have  been 
plenty  of  time  to  have,  the  certification  out  of  the  way.  The 
Board  of  Health  was  not  enjoined  at  a  hearing,  even,  until  my 
clients  went  to  the  District  Court  and  forced  the  hearing  upon 
the  Board  of  Health.  I'm  not  saying  the  Board  was  against  it, 
but  forced  the  issue  and  made  this  procedural  step  be  taken. 

But  more  thah  that,  I  think  that  the  real  difficulty  here  comes 
from  the  fact  that  the  applicants  apparently  avoided  the  service 
on  the  Board  of  Health.  Now,  it  is  inconceivable  that  they  did 
not  understand  it.  They  cited  and  quoted  the  statute  verbatim 
in  their  affidavit  or  certificate  of  service.  what  appears  to 
have  really  happened  here  is  that  the  applicants  were  really  not 
prepared  to  prove  that  their  plant  will  meet  the  ambient  air 
standards .  Incidentally,  the  water  standards  are  certified,  and 
they  have  apparently  met  them,  but  in  the  air  certification  half 
of  the  air  and  Water  problem,  they  have  not  met  them,  and  I 
tii.'-niw  are  not  prepared  to  meet  them  now ,  ro  that  whet,  has-  rer.  1  ]  y 
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happens  ng  here  is  that  there  is  an  attempt  he  in  g  made  to  de  j.  ay 
t  b  e  air  -  v  ?  at  or  c  07 ;  t  r  o  1  lie  a  r  i  n  g  s  ,  o  r  s  t  a  n  d  a  rds  hear:  n  g  s  ,  u  1 :  t.  5  1 
such  time  as  sufficient  technology  or  sufficient  change:-;  or 
sufficient  personnel  change  takes  place  that  the  air  quality 
standards,  which  we  now  know  are  not  in.  accordance  with  the 
Department  of  Health  views,  can  be  remedied.  Nov;,  I  think  we 
should  recognize,  therefore,  where  the  delay  in  fact  lies. 

If  there  is  delay  —  I'm  not  certain  there  is  delay;  I  think 
these  things  take  a  certain  amount  of  time,  but  it  is  certainly 
not  ray  client,  or  the  Department  of  Natural  Resources,  or  any 
one  that's  opposing  this  plant  that  has  delayed  on  this  point. 

The  delay  occurs  because  the  applicants  failed  to  serve  the 
statutory  parties  in  1973,  and  certain  things  didn't  get  done 
in  time,  and  when  the  certification  came  down ,  we  had  to 
interpret  it  under  the  lav;,  and  the  applicants  also  had  to 
interpret  it  under  the  lav;,  and  finally  both  of  us  independently 
came  to  the  conclusion  that  we  had  to  ask  for  a  hearing  within 
fifteen  days,  and  we  both  asked  for  a  hearing  within  fifteen  days. 
There  was  no  delay.  And  the  hearing  is  being  held  as  fast  as 
a  hearing  can  legally  be  held  on  the  air  and  water  control 
standards,  and  Mr..  Leaphart’s  statement  which  I  saw  reported  in 
the  press,  that  the  hearing  would  be.  held  at  the  earliest  legal 
time,  is  perfectly  agreeable  with  my  client,  and  I  think  it’s 
perfectly  agreeable  with  the  Department  of  Natural  Resources,  and 
it's  perfectly  agreeable  with  everybody  opposing  this  plant,  that 
they  hold  that  hearing  at  the  earliest  legal  time.  The  earliest 
legal  time  has  been  affected  by  the  failure  to  serve  the  hoard  of 
Health  in  the  fin  r.t  p.lace,  and  by  the  dale  on  vh::ch  the  Dc-pa ?*traor, 
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c°;ripl ete  dispatch  since  that  happened.  Now,  the  third  point 
th-l  I'd  like  to  make  A  a  somewhat  similar  to  Mr.  Meloy  •  s  point. 
Tbo  Hearing  Officer  presumed  awhile  ago,  and  I  don't  blame  him, 
b_<.£a..  ..  v.^_  ceicuiiily  ere  interested,  but  he  presumed  that  my 
client  would  be  here  throughout  this  hearing.  The  fact  of  the 
matter  is,  my  client  is  net  economically  wealthy  and  hasn't 
got  much  money,  and  it  does  cost  money  to  try  these  kind  of 
lawsuits.  The  Department  of  Natural  Resources  has  sufficient 
funds,  because  the  statute  funds  them,  and  we  all  know  that  it's 
somewnat  over  a  million  dollars.  The  power  companies  are  talking 
about  a  one  billion  dollar  project,  and  they  have  spent  somewhere 
m  the  neighborhood  of  five  to  ten  million  dollars  on  it  now, 
and  they  spent  a  million  and  a  half  for  their  environmental 
statements,  and  their  funds  are  unlimited,  but  the  funds  of  the 
Northern  Plains  Resource  Council,  the  funds  of  the  Northern 
Cheyenne  Tribe,  and  surely  the  funds  of  other  little  public 
bodies  or  people  that  might  be  interested  are  severely  limited, 
and  for  us  to  get  involved  in  a  hearing  on  the  basic  issue  of 
need  when  there  is  a  very  good  possibility  that  the  air  certifica¬ 
tion  qualification  is  not  going  to  be  met  would  be  ah  unreasonable 
deprivation  of  my  client,  of  its  right  to  participate  in  the 
hearing,  because  it  isn't  necessarily  going  to  be  able  to  go  on 
that  long.  It's  going  to  go  on  until  its  money  is  gone,  and 
its  lawyers  will  probably  go  on  awhile  after  that,  but  to  say 
than  it'-'re  going  to  go  on  forever  is  simply  no+-  i-w-  „.  ,  ,  ,  . 

cane  can  fall,  in  terms  of  public  opposition,  easily,  on  the 
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fro:r  the  flop,  r  finer,  t  of  State  government ,  that  the-  air 
watc  r  quality  standards;  are  not  met,  then  it  only  seems  intelli- 
gont  to  resolve  that  small,  initial  issue  before  we  start  out 
bn  another  road.  Now,  the  next  point,  of  course,  is  the  one 
v:e '  ve  been  arguing  all  morning  and  I  will  not  belabor  it,  as  to 
whether  they're  the  same  hearing,  and  we  all  understand  that 
we  can  utilise  the  sane  evidence,  but  starting  and  stopping  the 
hearing  may  be  another  problem,  which  I  don't  want  to  face  now. 

I  urge  that  we  take  the  problem  which  is  immediate  and  which  is 
the  certification,  if  it  is  upheld,  is  conclusive  of  this 
case,  and  therefore,  that  issue  should  be  handled  before  we  go 
ahead  and  take  several  days,  weeks  or  months  on  other  issues 
which  may  be  inconclusive  of  the  case;  and  lastly,  therefore, 
th<_  certiiication  letter,  in  cur  opinion,  amounts  to  the  law 
of  the  case.  The  Northern  Plains  Resource  Council  and  the 
Northern  Cheyenne  Tribes  and  none  of  the  other  public  parties 
solicited  nor  forced,  nor  in  any  way  controlled  the  day  that  the 
Department  of  Health  and  Environmental  Sciences  certified,  but 
once  they  did  certify,  and  once  the  certificate  becomes  available 
to  the  Department  of  Health  and  to  the  Board  of  Health,  and 
once  it  becomes  marked  as  an  exhibit  and  entered  into  the  record 
of  this  case,  it.  ends  this  case  in  my  opinion,  until  it  is 
undone;  and  we  should  look  at  another  aspect  of  it,  from  my 
client's  point  of  view.  The  certification  not  only  said  that 
the  applicants  could  not  meet  the  air  quality  standards,  the 
certification  said  that  they  could  meet  the  water  quality 
standards,  and  that  piece  of  evidence  is  already  certified  into 
this  record  in  this  cure,  and  to  that  extent,  my  clients  and  the 
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statute  requires  that  we  do  something  about  it  within  fifteen 
days  of  that  certification,  and  what  we  did  was  ask  for  our 

i 

hearing ,  wnich  we  had  to  ask  for,  the  same  as  the  power  companies 
asked  for  their  hearing  on  the  other  side.  And  when  that 
happened,  we  were  put  immediately  into  laying  everything  else 
aside  and  within  fifteen  days  handling  that,  and  Mr.  Leaphart 
has  put  out  the  notices  calling  for  a  hearing  on  that  issue  in 
the  sboi eest  legal,  possible  time,  and  we  must  appear  and  defend 
that  position  at  that  time,  and  we  must  prepare  for  that  position 
how ,  X  m  no c  asking  for  one  day's  delay  in  that  hearing,  but 
1  13.  tell  ^ou  honestly  that  it's  going  to  strain  the  resources 
of  my  office  and  the  resources  of  my  client  to  come  up  with  our 
case  on  the  water  quality  issue  within  the  thirty  days,  plus  the 
few  days  we  had  for  the  certification.  It’s  going  to  strain 
us  to  qo  that,  and  you  are  asking  us  here,  or  somebody’s  asking 
us  here,  to  forget  all  about  what  we  have  to  do  in  preparing  the 
water  quality  case,  and  go  right  to  the  need,  and  discuss  whether 
electric  power  is  necessary  in  Seattle,  and  Portland,  and  Spokane 
ana  how  big  a  tr ansruission  line  it  takes  to  put  it  over  there, 
and  all  kinds  of  other  technical  information  which  my  client 
is  unable  economically  to  buy  enough  help  to  consider  at  the 
same  time  as  it  prepares  its  water  quality  case.  Now,  we  have 
a  duty  in  the  water  quality  case,  and.  we’re  going  to  try  and 
meet  that  duty,  but  when  you  tell  us  that  v?e  ’  rc  going  to  do  it 

and  we’re  going  to  have  hearings  for  the  ten  or 
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fifteen  <3  ay  a  ijnu-od.i  atoly  prectd.i  ng  the  Water  quality  hearing  , 

so  that  the  time  of  the  only  lawyers  they've  been  able  to  hire 

/ 

is  going  to  be  completely  used  up  answering  need  and  cross- 
examining  presidents  of  the  power  companies ,  so  that  we  have  no 
time  to  consider  what  the  water  quality  problem  is,  no  time  to 
find  our  experts,  no  time  to  check  the  facts  out  on  the  scene, 

I'm  telling  you  you’re  affecting  our  ability  under  the  due 
process  clause  to  properly  represent  our  client  in  this  case. 

I  need  the  time.  I  want  to  represent  to  the  Hearing  Officer  that 
I  specifically  do  need  the  thirty  days,. or  at  least  I  need  the 
fourteen  days  between  June  5th  back  to  prepare  a  case  to  present 
on  June  5th,  and  that  it  is  unreasonable  for  the  applicants, 
or  for  the  Board  of  Health,  ot  for  the  Boaird  of  Natural  Resources, 
or  vrhoever  it  is  that  is  insisting  that  somehow  I’ve  got  to  sit 
in  another  courtroom  and  think  about  other  things  for  the  fourteen 
dpys  before  I  start  on  the  specific  issue,  which  I  had  no  choice 
on  when  it  was  coming  up  the  Department,  Mr.  Klinger's  client, 
filed  its  letter*.  I  have  to,  in  fifteen  days,  act,  or  forever 
forget  about  water  quality,  and  then  I  have  to,  in  thirty  days, 
act,  and  everybody  in  this  room  would  point  a  finger  if  I  asked 
for  ten  minutes’  delay  on  the  thirty  days,  and  yet  I'm  supposed 
to  spericl  the  time  trying  what  everybody  here  agreed  is  a  terribly 
complicated,  terribly  important,  terribly  technically  oriented 
lawsuit,  while  who  —  who  prepares  the  water  quality  case?  I 
think  it  would  be  a  deprivation  of  the  due  process  of  my  client, 
and  of  the  Northern  Cheyenne  Tribe,  and  of  a  lot  of  other  public 
parties  who  aren’t  even  here.  So  1  strongly  urge  that  we  do  this 
tiling  i  n  the  manner  in  wh.ich  it  liar,  now  been  determined  it  shoulc 
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oo.-e  by  the  Chairmen  cf  the  Board  of  Natural  JV-soiu- cos ,  .in 
stn.-emen  wS  to  the  Ccu?;t,  and  in  the  manner  which  it  is  going 
to  have  to  be  done  under  the  law  of  the  cane,  because  the 
Department  filed  its  letter.  If  they  would  have  waited,  that 
would  have,  been  fine  with  me;  then  I  wouldn't  have  to  worry 
about  it.,  yet,  but  those  two  things  having  happened,  and  knowing 
the  economics  of  cur  client,  I  think  that  it  would  be  absolutely 
essential  that  we  be  given  the  fair  benefit  of  our  thirty  days 
to  prepare  for  the  water  quality  hearing,  concurrent  or  joint 
or  whuteve,  5...  is,  and  not  have  to  sit  here  in  Court  and  cross~ 
examine  George  O'Connor,  who  I  understand  is  going  to  be  the 
firsu  witness,  and  listen  to  his  statement.  That’s  all  I  have 
at  this  time. 

HEAR  I  He  S  EXAMINER?  Is  there  anything  from  the  Department 

of  Natural  Resources? 

MR.  SHEERER:  Well,  the  position  of  the  Department  of  Natural 
Resources  is  tv.To-rold*  One  i  have  already  addressed,  and  that 
is  the  question  of  whether  the  certification  hearing  should  take 
plo.ee  concurrently  and  jointly  with  the  hearing  of  the  Board  of 
Natural  Resources  on  questions  of  air  and  water  quality  certifica¬ 
tion.  As  to  that,  I  chiruc  we  have  a  very  practical  and  expedient 
solution  that  s  been  suggested  by  both  Mr.  Leaphart  and  Mr.  Gray— 
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tbc  hearing  before  the  Board  of  Natural  Resources  now  is  set  to 
convene ,  there  should  be  a  commencement  of  the  hearing  for  all 
01,101  issues  not  dealing  with  air  and  water  quality  certification. 
As  to  that  point,  basically,  the  Department  of  Natural  Resources 
is  ready  to  proceed.  There  are  serious  concerns  that  we  have, 
nevex  thelcss .  ihe  first  concern  is  primarily  logistical  *  I 
have  already  indicated,  that  we  have  depositions  scheduled  from 
now  until  the  19th  of  May,  so  we  do  have  problems  taking  ourselves 
into  any  matter  prior  to  the  19th  of  May  for  the  commencement 
oi  the  hearing  while  we're  still  holding  depositions  that  have 
been  scheduled.  Secondly,  I  see  problems,  as  well,  I'm  looking 
at  the  order  of  witnesses  that  is  proposed  on  behalf  of  the 
applicants,  which  is  presumably  with  respect  to  all  issues,  not 
just  air  and  water  quality  certification  issues.  I  received  that 
l.isu  t.OQuy ,  and  looking  down  the  list,  I  count  twenty-one  names 
of  witnesses  whom  we  could  not  gctc  cross— examined ,  because  some 
oi  the  depositions  still  to  be  taken  will  be  necessary  in  order 
to  cross-examine  those  twenty-one  witnesses  proposed.  The  first 
witness  I  come  to  as  to  whom  all  the  depositions  I  know  of  that 
would  be  relevant  are  in  happens  to  be  a  witness  who  I'm  sure 
would  be  testifying  with  respect  to  air  and  water  quality 
certification,  a  meteorologist ,  and  at  that  point  the  logistics 
seem  to  dovetail  with  the  argument  that  is  made  by  the  Northern 
blaino  and  the  Northern  Chi  eye  me  »  T.nose  a.  re  really  J  oo  j  sti  ca  .1 
problems,  and  I  would  guess  that  we  could  resolve  those  logistical 
problems  and  sometime  after  the  19th  of  May,  we  would  bo  ready 
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There  arc,  however,  very  serious  questions  that  were  raised 

today  by  the  Northern  Cheyenne  and  by  the  Northern  Mains 
Resource  Council,  and  1  want  to  repeat  the-  statements  made 
earlier  on  behalf  of  the  Department  of  Natural  Resources,  that 
we.  do  not  want  to  brook  any  possible  constitutional  or  procedural 
infirmity  that  could  hurt  this  record  when  we  do  commence  the 
proceedings.  On  the  first  level,  the  first  blush,  at  least 
superficially,  it  seems  to  me  that  what  we're  arguing  about  here 
is  whether  we  start  something  ten  days  or  two  weeks  or  something 
like  that  prior  to  June  5th.  If  that’s  all  it  takes  to  silence 

i 

constitutional  objections,  I'm  in  favor  of  silencing  constitutions 
objections  by  a  ten-day  period.  If  the  Chairman  of  the  Board 
of  Natural  Resources  and  Conservation  has  addressed  himself  to 
twe  issue  --  he  hasn't  done  so  in  my  presence,  but  I  wasn't  at 
the  hearings  where  evidently  the  comments  were  made  —  that  may 
be  expositive,  I  can't  speak  to  that.  The  financial  question  is 
an  important  one,  I'm  sure,  for  those  parties  who  have  raised 
it  thus  far  today.  It  concerns  me,  as  well,  on  their  behalf. 

The  mootness  question  is  another  one  that  I  understand,  and  I 
think  it  has  some  merit  and  it  has  some  wisdom.  The  question  of 
summary  judgment  is  one  to  Which  the  Department  has  not  addressed 
itself  by  appropriate  legal  research,  but  I'm  impressed  with  the 
fact  that  these  are  not  frivolous  arguments  that  were  raised  by 
either  the  Northern  Cheyenne  or  the  Northern  Plains  Resource 
Council,  and  the  main  point  that  was  made  by  either  of  those 
parties  today  is  the  point  about  delay.  I  would  like  to  address 
that.  i  think  it  is  certainly  true  that  none  of  the  parties  who 


have  been  participating  in  these  procev  d  bias  to  date  con  be 
a  c  c  u  &  e  d  o  f  d  c  l a  y  .i  r.  g  o  r  p  r  o  c  r  a  z- 1  i  n  ating  t  h  e  p  r  o  c  o  e  d  i  n  gs,  After 
£1.1.1,  the  contested  c:sce  vac.  not  begun  until  the  31  st  of  January. 
The  preparation  tm.t  lias  gone  on  to  date  in  this  case  is  not  hi  no 
short  of  monumental.  The  Hearings  Examiner  has  the  pleadings, 
and  not  all  of  them,  I  suspect,  stacked  up  on  the  table.  That’s 
just  a  drop  in  the.  bucket  as  to  the  kind  of  work  that  has  gone 
in  preparation  t.o  date,  and  it  lias  been  very  expensive,  and  it 
has  not  been  footdragging,  so  I  don't  think  the  delay  says 
that  since  v.e  re  behine.  schedule  now ,  there  is  some  reason  why 
we  must  proceed  further.  I  suppose  that  my  concern  with  respect 
to  the  due  process  Question  is  very  similar  to  the  concern  that 
Mr.  Leaphart  addressed,  when  he  resolved  the  issue  of  giving 
30  days  notice  rather  than  any  shorter  period  of  time,  because 
of  Cl. .c  possibility  or  collateral  attack.  I  just  want  to  mention 
that.  We  are  all  hero  today  at  a  prehearing  conference  before 
the  Board  of  Natural  Resources,  where,  I  think,  all  of  the 
parties  who  had  any  participation  in  the  past  arc  represented, 
but  when  you  deal  with  constitutional,  procedural  questions, 
particularly  constitutional,  procedural  questions  that  are 
referred  to  in  the  Utility  Biting  Act  by  reference,  for  example, 
to  State  implementation  plans  to  the  Federal  government,  there 
you  are  dealing  with  the  rights  of  any  person  under  the  citizens 
provisions,  both  under  Federal  lav;  and  now  under  State  law  -- 
to  collaterally  attack  any  of  the  decisions  that  are  being  made 
in  this  proceeding  as  a  result  of  constitutional  infirmity,  so 
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it  simply  isn’t  good  enough  for  all  the  parties  here  Lc  say,  "V 
the  procedure.  1  problems  that  we  have,"  if  vc  think  t 
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I  cei. tain.i.y  think  a  balance  should  be  struck  on  that  side. 

K  EAR  IRC  S  E  X  AM  1 N  f  R.  *.  Mr.  Goetz. 

MR.  GOETZ:  On  behalf  of  the  Environmental  Defense  Council, 
v;e  join  in  the  motion  of  Northern  Cheyenne  Tribes  and  stand  by 
the  remarks  made  in  support  of  that  motion  thus  far.  We  simply 
think  that  as  a  matter  of  orderly  procedure  and  efficiency,  that 
the  issue  that  could  be  expositive  of  the  whole  hearing  should 
be  treated  first,  namely  that  issue  pending  before  the  Board  of 
Health.  That's  all  I  have  to  say  on  it. 

HE Af ( I NG  S  EXAM 1 N E R :  Mr.  K i i n y  e r . 

MR,  KLINGEi:'.:  The  Department  of  Health  has  no  position  on 
this  matter. 

MR.  BELLINGHAM :  In  view  of  the  time  element,  I  wonder  if 
this  might  be  a  logical  time  to  take  a  break. 

HEARINGS  EXAMINER:  Well,  frankly,  I  think  for  the  Reporter’s 

sake  and  mine,  and  since  it  is  now  12:30,  we  should  recess  for 
lunch. 

( Lll  N  C.  HE  ON  RE  CESS) 

HEARING  RECONVENES,  2; 00  P.M.,  All  parties  present  as  at  the 
time  o.  recess,  except  Mr.  James  Goetz,  re.prese3it.ing  the 
Environmental  Defense  Fund,  Inc. 

11EAR1i\Gw>  j.i-<LR :  Mr.  Peterson,  did  you  wish  1  u  address  voui 

self  to  this  motion  as  to  how  \:e 
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we  proceed? 
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KR.  Pi/ONkSON;  Thank  you,  Mr,  Davis.  The  applicants  at  this 
tiio:-  resist  the  motion  of  t.be  Northern  Cheyenne  Tribe  and  the 
Northern  Plains  Resources  Council  to  continue  the  hearing  until 
ouch  time  as  there  has  been  a  final  determination  on  certification 
b-  I--Q O'-*,  d.  of  health.  In  ans\;er  to  the  positions  taken  by  the 

respective  attorneys  on  behalf  of  their  clients  in  making  that 
motion,  the  applicants  would  state  for  the  record  that  this 
application  was  filed  on  June  the  6th,  1973.  It  was  filed  with 
the  Department  of  Natural  Resources,  as  required  by  law.  In 
dda.it.io i")  thereto,  the  application  was  served  upon  the  chief 
executive  officer  of  each  municipality,  and  thereafter  publica¬ 
tion  of  the  filing  of  the  application  was  made  in  accordance 
with  Section  70-806.  If  for  some  reason  there  was  an  inadvertent 
failure  of  service  upon  the  Board  of  Health,  as  such,  in  view  of 
the  situation  which  I  will  now  refer  to  and  factual  data  which 
will  support  it,  it?s  obvious  to  the  applicants  that  any  inadver¬ 
tent  failure  of  service  was  cured  by  the  Department  of  Natural 
Resources  and  the  activities  between  the  Department  of  Natural 
Resources  and  the  Department  of  Health.  The  record  will  reflect 
that  at  the  taking  of  the  depositions  of  Dr.  John  Anderson,  who 
is  the  executive  officer  of  the  Board  of  Health,  and  Mr.  Ben 
Wake,  who  is  the  chief  of  the  Air  Quality  Division  of  the  Depart¬ 
ment  at  Health,  that  sometime  in  July,  1973,  they  entered  into 
an  extensive  contract  with  the  Department  of  Health  to  investigate 
and  file  a  report  relative  to  certification  of  air  quality 
rrw rters  who  ch  are  necessarily  put  into  issue  by  the  filing  of  the 
application.  I  believe  I'm  correct  in  stating  that  that  contract 
was-,  for  the  r  urn  of  £121,000,  and  that  in  accordanc  e  with  that 


-SC- 


1  ,  -  ’  1 


c o n t  r a c t ,  o. c oo r d 5  ng  to  the  1; c •  s t imony 


g.!.VC.]i  uac: c; I'  the  dODOsition 


Oi  the  Director  oi  v  he  Dope r tmen t  of  Natural  Keyourcen ,  Ih".  wj  y  , 
they  in  turn  filed  a  pro)  ir.vi.rary  report  tfith  the  Department  of 

Katural  Ker;°urces  in  1974,  in  which  they  stated  at  that 

t.iiTitL  that  they  thought  their  preliminary  estimates,  preliminary 
data  shewed  that  they  could  certify  the  projects.  Further 
depositions  taken  of  the  individuals  involved  in  the  certification 
effort,  both  on  behalf  of  the  Department  of  Natural  Resources 
o.nd  the  Department  of  Health,  stated  that  ongoing  study  was 
continuing  and  that  additional  data  was  being  gathered,  pursuant 
to  a  contract  entered  into  by  The  Montana  Power  Company  and 
Montana  State  University,  with  the  concurrence  of  the  Department 
of  Health,  relative  to  the  gathering  of  meteorologic  data  at  the 
Colstrip  area,  which  would  be  conducted  by  Drs.  Super  and  Heimbach 
of  MSU  *  That  oata  was  finally  concluded  a.nd  received  by  the 
respective  parties  sometime  at  the  end  of  January,  1975,  and  the 
study  has  been  ongoing  by  the  Department  of  Health  since  that 
date.  Under  the  date  of  - —  I  believe  it  was  April  the  14th, 
a  report  was  filed  by  the  meteorologists  working  on  the  air 
quality  matters,  Mr.  Mueller  for  the  Department  of  Natural 
Resources,  and  Mr.  Gilhaus  for  the  Department  of  Health,  in 
which  that  report  states  that  they  had,  by  their  joint  efforts, 
made  certain  findings  relative  to  predicted  violations  by  the 
establishment  of  these  plants  in  the  Colstrip  area.  In  other 
words,  there  has  been  an  extensive  research  of  the  matter  relative 
to  the  air  quality  standards,  conducted  by  the  Department  of 
Health,  and  by  the  Department  of  Natural  Resources,  and  I  think 
it's  fair  to  conclude  that  the  applicants  and  both  the  Departments 
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v.-o.rc  awaiting  the  final  decision  by  those  people,  and  i  .^aht 
note  tbf.t  com?  oi  those  sawe  individuals  arc  listed  as  witnesses 
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Act  and  this  application. 

So 

when  one  of 

the 

speaks 

of  the  fact  that  the  Boar 

d  o  f 

Health,  as 

such , 

served 

as  a  party  600  days  ago, 

plus, 

that  just 

ignores , 

simply  ignores,  the  true  situation  relative  to  the  workings  of 
both  the  Department  of  Health  and  the  Department  of  Natural 
Resources  in  this  matter,  and  when 'one  reads  the  opinion  of 
Judge  Bennett ,  that  the  position  of  the  Board  of  Health  in  this 
matter  is  to  grant  and  hold  a  hearing  relative  to  certification, 
it  certainly  —  that  doesn't  mean  that  the  applicants  have 
intentionally  delayed  this  hearing  because  of  the  failure  to 
serve  the  Board  of  Health  when  they  were  in  no  position  to  hold 
a  hearing  GOO  days  ago  because  of  the  lack  of  data.  What  we 
are  saying  is  that  it  is  an  idle  gesture  to  accuse  the  applicant 
of  any  delay  in  these  proceedings,  when  we  have,  as  all  persons 
must  realize  now,  taken  a  very  firm  position  toward  getting  this 
hearing  beginning,  to  get  it  started  and  to  conclude  it  as  one 
record.  If  in  fact  people  who  have  been  made  parties  to  this 
Act  and  who  have  voluntarily  selected  to  come  into  these  proceed¬ 
ings  by  the  hiring  of  counsel  are  in  a  position  that  they  are 
unable  to  pay  that  counsel  and,  in  their  estimation,  be  properly 
represented  in  this  proceeding,  that  can’t  be  the  fault  of  the 
applicants.  That's  got  to  be  a  fault  of  the  way  this  Act  is 
dr rtwn.  I  mignt  add  also  that  this  application  has  been  --  and 
the  evidence  that  supports  it,  relative  to  all  of  the  witnesses  - 
has  been  very  studiously  studied  by  not  only  the  Department  of 
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NaLurai  ^'S,n  rcr;^  b*  ot.Ji.-rs,  and  the  Department  of  natural 
he  ^Coxcc;>  uns ,  v,  v.  assusive ,  on  behalf  of  the  public ,  ached 
expeditiously  and  very  thoroughly  with  regard  the  protection  of 
a.H  the  interests  of  the  State,  and  in  accordance  with  the 
application  that  was  filed,  and  in  accordance  with  the  statutory 
duty  that  they  have  under  the  Act  —  to  conduct  their  intensive 
study .  So  the  applicants  feel  that  since  there  was  an  Order 
issued  by  the  full  Board  of  Natural  Resources  sometime  back  in 
February  1974  —  the  13th  or  14th  --  setting  the  hearing  for 
the  10th  oj.  March,  and  that  has  been  continued  on  a  couple  of 
occasions,  that  the  full  Board  of  Natural  Resources  has  acted 
to  set  the  hearing  before  them  into  motion.  It’s  the  applicants’ 
firm  position  that  we  are  entitled  to  a  hearing  before  the 
Board  of  Natural  Resources  on  all  matters  addressed  to  the 
Siting  Act .  It’s  the  applicants  position  that  we  don't  have 
tc  await  certification  to  get  that  record  made.  if  the  Board 
or  Natural  Resources  decides  to  hold  their  certification  or 
noncertification  until  they  receive  the  answer  from  the  Board 
of  Health,  so  be  it,  but  that  does  not  preclude  the  Board  of 
Natural  Resources  from  proceeding  with  an  expeditious  hearing 
time  and  date,  at  which  time  the  applicants  and  all  others  will 
be  entitled  to  present  evidence  before  the  Board  of  Natural 
Resources  on  other  matters  which  the  Siting  Act  says  we  must 
coal,  so  that  we  may  put  this  case  in  a  posture,  in  the  event  of 
appea!,  of  having  one  record  before  one  Court,  rather  than  two 
recoras  before  two  separate  Courts  on  more  than  one  occasion, 
which  I  suggest  might  be  more  expensive  for  any  of  these  in  cl:’  cent 
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Examiner  that  we  are  entitled  to  a  quick  hearing. date 
set  in  view  of  the  number  of  delays  that  have  gone  on,  and  the 
fact  that  the  entire  Board  of  Natural  Resources  has  taken  a 

farm  position  that  they  have  set  one  date  and  it  has  been 

continued  and  continued  n 

•  muea,  that  the  Hearings  Examiner,  considering 

an  Of  the  interests  of  all  of  the  parties,  should  reset  this 
hearing  for  the  taking  of  evidence  by  no  later  than  May  the  19th. 

I  might  State  for  the  record  that  if  in  fact  this  proceeding 
has  placed  two  of  the  opponents  in  a  position  of  financial 
distress  that  we  also  have  an  argument  that  could  be  made  relative 
to  financial  distress,  because  for  every  month  that  there  is  a 
delay  on  the  certification,  we  -  these  applicants,  and  ultimately 
the  consumer,  is  being  charged  over  ?2, 000, 000  a  month  in' 

escalation  costs.  So  we  sav  +.,• 

-y  tacit  the  time  is  now  present. 

AU  °f  L';e  Prellminarles  have  b®en  concluded,  and  we  will  be  in 
a  logistic  problem  to  proceed,  the  depositions  that  Mr.  shenker 

v-ilj.  be  our,  the  order  of  witnesses  has  been  presented, 
and  n  they're  not  out  we  can  reconvene  them,  or  reset  the  order. 

Ke  do  not  see  any  constitutionally  prohibition  against  beginning 
this  hearing  on  May  19th,  particularly  in  view  of  the  fact  that 
a  great  deal  of  discovery  has  been  conducted  by  all  parties, 
including  the  counsel  for  the  Northern  Cheyenne  and  the  Northern 
Plains  Resources  Council,  and  we  feel  that  in  view  of  that, 
that  all  of  the  evidence  which  will  be  presented  at  the  hearing 
rc^uy  to  be  tested,  by  whatever  process  it  should  be 
tested  at  the  hearing,  and  we  should  be  entitled  to  begin.  The 
P  ’  has  been  given  notice  of  this  hearing  on  March  the  10th, 

Bet  by  the  feoard  of  Natural  Resources,  at  least  one  or  two 
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continuances,  and  now  a  third  requested.  There  are  individuals  ' 
in  this  State  who  are  eagerly  awaiting  the  decision,  and  it 
seems  to  me  that  it's  getting  exasperating,  certainly  from  the 
applicants'  viewpoint,  and . certainly  from  those  who  support  our 
position,  that  they  are  not  to  be  bandied  around  any  further, 
that  we're-  to  get  to  an  expeditious  hearing  and  a  decision,  which 
we  think  we're  entitled  to  under  this  Act.  So  we  resist  the 
motion  of  Mr.  Meloy  and  Mr.  Graybill.  We  understand  that  the 
•Department  of  Natural  Resources  will  be  ready,  and  the  applicants 
are  ready  to  proceed  on  that  date,  too. 

L.c.iiLliAGHAM :  I  would  like  to  add  a  few  words,  if  I  may, 

at  this  time,  Mr.  Davis,  hoping  to  not  duplicate  anything  that 
Mr.  Peterson  has  said.  I  think  it's  rather  interesting  —  March 
10,  197b,  the  original  date  set  for  this  hearing  —  two  months 
have  almost  gone  by  and  we  are  now  in  a  position  where  a  request 
has  been  made  for  a  further  hearing.  I  have  reiterated  this 
before,  and  I'll  do  it  again,  and  I  stated  at  that  time 'on 
motion  for  a  continuance  that  no  matter  what  date  was  set  down 
foi  a  hearing,  if  a  continuance  was  granted,  that  there’ d  be  a 
further  motion  for  a  continuance,  ad  infinitum,  and  I  stated  it 
then  at  that  particular  situation,  and  I  would  like  to  call  your 
attention  that  it  certainly  has  come  true.  We  are  again  faced 
almost  two  months  later  with  a  further  request  for  a  continuance. 
Although  it  is  rather  interesting  to  note,  the  main  thrust  of 
the  reasons  for  it  originally  was  that  they  were  not  prepared; 
now,  with  one  or  two  minor  exceptions  here,  the  main  reason  now 
is  that  we  need  a  decision  from  the  Board  of  Health.  Strangely 
enough,  that  argument  was  never  raised  before  until  the  last  week 
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or  two  weeks,  whatever  it  is  that's  been  involved.  What  the 

reasons  will  be  for  the  next  continuance,  or  motion  for 

/ 

continuance,  I  don't  know,  but  I  know  this,  that  if  a  continuance 
is  granted,  that  there  will  be  another  motion  when  that  time 
comes,  without  any  question,  from  somebody  requesting  a  further 
one.  X  think  it’s  rather  interesting  to  note  that  the  argument 
of  several  of  the  opponents  in  this  case  today  has  been  that 
the  Department  has  made  a  certification,  while,  in  fact,  I  think, 
the  Department  has  not  made  a  certification.  The  Department 
wrote  a  letter  dated  April  10,  relative  to  the  matter,  but  since 
that  time,  as  — - 

MR.  GRAYBILL:  Just  a  moment,  to  which  I  am  going  to  object. 
That’s  an  exhibit  and  it  speaks  for  itself.  I  don't  think  you 
can  comment  on  it. 

HEARINGS  EXAMINER t  Overruled. 

MR.  BELLINGHAM ;  At  that  time  people  sort  of  assumed  that 
this  was  in  the  nature  of  a  certification.  since  then  and  I 
just  checked  this  to  make  certain,  at  one  of  the  public  hearings, 
and  I  think  perhaps  it  was  the  Board  of  Health  —  I'm  not  sure  — 
counsel  for  the  Department  of  Health  indicated  that  in  effect  it 
was  not  a  certification,  but  merely  a  statement  of  position  of 
the  Department  as  of  that  time.  So  basically,  it  does  not  even 
rise  to  the  dignity  of  a  certificate  under  any  circumstances,  and 
yet,  strangely  enough,  today  some  of  the  argument  has  been 
predicated  upon  the  fact  that  there  has  been  a  certification. 
Indeed,  there  has  not.  I  notice  that  reference  was  made  to  Mr. 
Sabol's  remarks  during  the  Court  proceeding,  which,  of  course, 
has  no  effect  upon  us  here,  but  relative  to  what  is  going  to  have 
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to  come  first  and  second,  and  so  forth  —  phase  one  and  phase 
two.  However,  it  is  my  understanding,  and  I  may  be  wrong  in 
this,  that  Mr.  Sabol  has  changed  his  mind  as  far  as  procedure  is 
concv.rxm.d  since  that  time.  That's  my  understanding. 

1  as  a  practical  matter,  when  we  stop  to  analyze  this, 

m  view  of  the  delay  that's  incurred,  and  we  now  know  that  June  5 
has  been  set  down  for  the  Board  of  Health's  hearing,  that 
there  is  no  practical  reason  why  the  Board  of  Natural  Resources 
can't  and  shouldn't  go  forward  with  its  hearing  prior  to  that 
time.  I  don't  think  I  need  to  spend  any  time  with  it  and  waste 
any  words  with  it,  in  view  of  what's  been  said  already,  but  I 
suspect  that  regardless  of  what  the  Board  of  Health  does  relative 
to  its  certifications, somewhere  along  the  line  there  is.  going  to 
be  a  further  proceeding  regarding  that.  Court  or  otherwise,  and 
certainly  to  hold  up  cm  the  remainder  of  the  proceedings  at  this 
tim£'  that  certainly  does  not  seem  logical  to  us  as  far  as  the 
applicants  are  concerned.  A  point  was  made  today  relative  to 
the  question  of  need  as  coming  up  in  any  further  Board  of  Natural 
Resources  proceeding;  it’s  perhaps  one  of  the  first  items  to  be 
taken  up  —  but  that  they  may  not  be  prepared  to  meet  that  head 
on.  Well,  if  they're  not  going  to  be  prepared  by  the  date,  if 
it  is  set  prior  to  June  5,  they  never  will  be  prepared,  because 
they've  known  for  many,  many  months  what  the  main  contentions 
in  this  case  are,  and  certainly  if  they  are  not  prepared  now,  or 
at  that  time,  I'm  sure,  to  reiterate  again,  they  never  will  be. 

I  can't  be  too  sympathetic  regarding • this  particular  argument. 

We  have  heard  at  this  proceeding  today  —  we  have  heard  it  referred 

previous  occasions,  every  hearing  that  we've  had 
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Due  process  this,  due 


here,  the  question  of  due  process, 
process  that  --  if  we  don’t  get  to  take  depositions,  you  have 
violated  our  due  process  rights?  if  we  don't  get  the  chance  to 
do  this,  due  process  is  involved,  and  so  forth,  and  strangely 
enough,  no  one  has  ever  said  anything  about  due  process  relative 
to  the  Montana  Power  Company,  and  the  Siting  Act  provides  for 
a  hearing,  and  yet  the  way  things  are  going,  I  think  it's 
calculated  to  wear  down  the  applicants  so  that  there  never  will, 
in  fact,  be  any  kind  of  a  hearing  of  any  kind,  and  certainly 


due  process  works  both  ways*  We  think  Montana  Power  and  the 
other  applicants  ai:e  entitled  to  it  every  bit  as  much  as  anybody 
else  involved  in  this  hearing.  Time,  as  has  been  expressed  over 
and  over  again,  is  money  to  the  applicants.  Further  delay  means 
further  expanses.  Further  expenses  means  in  the  long  run  the 
customers  of  the  applicants'  being  burdened  further.  We  think 
that  under  all  of  the  circumstances,  an  immediate  date  for  the 
proceeding  should  be  set  down  and  followed  on  schedule.  Tnank 

you. 

HEARINGS  EXAMINER :  Yes,  Mr.  Hi 1 ley. 

MR.  HILLEY:  The  IBEW  would  also  join  in  the  remarks  said 
by  the  applicants,  with  the  further  comments:  In  the  State  of 
Montana  We  have  Some  5,000  members.  In  construction  and  shops, 
as  far  as  electrical  workers  are  concerned,  we  now  have  6  0%  out 
of  work  in  the  State.  There  is  no  major  electrical  construction 
project  going  on,  except  Colstrip.  Now  approximately,  there  s 
maybe  135  electricians  there  now  from  out  of  work  lists  all  over 
the  State,  which  includes  Libby,  Butte,  from  their  closure,  and 
so  forth.  We  think  that  there  should  be  a  very  fast  hearing, 


c 


because  if  this  r.lii ng  is  delayed  througjiout  the  summer  and 
ultimately  nrani-ed,  T,'fe !  re  still  going  to  have  the  same  people 
out  of  work  until ,  again,  the  springtime  comes  for  construction, 
so  anyway  you  look  at  it,  as  a  logistics  problem,  the  decision 
snould  be  made  on  this  matter.  Otherwise,  these  people  are  go i ng 
to  have  to  leave  the  State,  and  I’m  not  talking  about  the  other 
people  involved  in  construction.  I’m  talking  about  electrical 
workers,  alone.  Now,  we’ve  got  a  serious  unemployment  problem. 

All  we’re  doing  is  compounding  it,  and  the  only  way  that  we  can 
gee  this  thing  opened  up  is  by  jobs, and  timely,  which,  in  Montana 
we  have  a  seasonal  problem.  Thank  you. 

i 

HEARINGS  EXAMINER:  Does  anyone  else  have  anything,  or  is 
there  any  rebuttal?  It’s  up  to  you,  Mr.  Melcy . 

1-LR .  MELOY :  Mr.  Davis,  I  only  have  a  couple  of  points  to 

i 

ma^e  -*-n  rebuttal.  Mir.  Bellingham,  I  think,  if  I  have  made  my 
position  clear,  he  has  obviously  missed  the  point  of  asking  for 
this  continuance.  The  Northern  Cheyenne  Tribe  will  be,  on  the  18th 
or  the  19th,  or  whenever,  prepared  to  proceed  with  the  question 
of  need.  We  will  be  as  prepared  then  as  we  are  now.  That’s  not 
the  question.  We  are  not  asking  for  the  continuance  for  that 
reason.  We  are  asking  for  the  continuance  because  critical  to 
our  position  of  uemost  criticality,  if  there  is  such  a  word  — 
is  that  the  air  quality  effects  of  this  client  on  the  air  near 
and  over  the  Reservation  is  what  concerns  the  Tribe.  What  we 
then  have  to  do,  it  seems  to  me,  is  prepare  a  rather  substantial 
case  for  the  Board  of  Health  on  the  certification  question  of 
air  and  water  quality  standards,  and  to  require  us  to  go  ahead 
of  the  need  case  at  a  time  when  we  should  be  preparing  for  our 
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case  before  the  Board  of  Health  is  what  is  of  concern  to  us,  and 
what  we  think  is  violative  of  the  kind  of, orderly  and  reasonable 
effort  to  permit  this  party  to  represent  itself  before  this 
proceeding*  Secondly,  with  regard . to  certification,  Mr.  Belling¬ 
ham  says  this  isn't  a  certificate,  and  it  is  an  exhibit,  T  take 
it,  in  this  proceeding,  and  it  says  very  clearly,  "The  Department 
of  Health  and  Environmental  Sciences  hereby  certifies  that  the 

proposed  facilities  will  not  violate  State  and  Federally  established  Wa 

% 

ter  quality  standards,"  and  it  says  it  does  not  certify  that 
those  facilities  will  not  violate  State  and  Federally  established 
air  quality  standards.  All  of  this  is  done  pursuant  to  the 
requirements  of  Section  70-810(1)  (h)  .  Nov/,  if  that  is  not 
certification,  I  can't  see  what  other  kinds  of  work*;  the  Department 
of  Health  might  lave  used  to  certify,  and  I  would  suspect  that 
if  we  do  get  this  question  finally  resolved,  the  language  will 
be  identical.  It  really  doesn’t  make  any  difference  whether,  for 
the  purposes  of  this  continuance,  whether  you  call  it  certification 
or  whether  you  call  it  a  letter  of  advice,  because  what  we  have 
here  are  people  who  have  done  the  analysis,  based  on  information 
they  have  received,  and  they're  saying  that  we  —  it  is  our 
opinion,  and  we  find  that  the  proposed  facilities  will  not  meet 
State  air  and  water  quality  standards.  Ar d  that’s  an  important 
piece  of  information  that  you  cannot  ignore,  because  if  that 
judgment  is  upheld  by  the  Board  of  Health,  any  proceeding  that 
we  have  prior  to  that  decision  is,  in  very  simple  terras,  a  waste 
of  time  and  effort  and  money  on  everybody's  part. 

With  regard  to  Mr.  Sabol ' s  remark —  or  Mr.  Bellingham’s 
comment  that  Mr.  Sabol ' s  remark  is  really  not  relevant  here,  it 
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seems  to  me  that  before  the  Court  was  a  Writ  of  Prohibition 
against  the  Board  of  Natural  Resources,  and  it  was  in  my  estima¬ 
tion,  it  was  reasonable  to  assume  that  one  of  the  elements  upon 
which  the  Judge  relied  in  lifting  that  Writ  of  Prohibition  was 
assurances  given  on  at  least  four  occasions  that  the  Chairman 
of  the  Board  of  Natural  Resources  would  not  proceed,  and  it 
seems  to  me  that  if  not  solely  on  that  basis,  the  Court  lifted 
the  Writ  of  Prohibition,  and  it.  was  certainly  upon  that  assurance 
that  the  Northern  Cheyenne  Tribe  felt  it  was  not  necessary  to 
intervene  in  that  proceedings,  and  we  are  simply  asking  that 
that  decision  be  recognized  and  upheld. 

HEARINGS  EXAMINER:  Mr.  Graybill. 

MR.  GRAYBILL:  I'll  try  not  to  repeat  things,  but  as  Mr. 

Meloy  said,  I  agree  there  are  a  couple  of  matters  —  Mr.  Peterson 
mentioned  the  60C)~day  notice  and  that  the  Board  of  Health  or 
the  Department  of  Health  had  been  doing  things  for  a  long  time. 

I  think  we  should  all  have  in  our  minds  at  least  the  position 
that  the  opponents  in  this  matter  take,  and  that  is  this:  That 
the  purpose  of  the  600-day  notice  which  should  have  been  served 
on  the  Department  of  Health  is  to  put  the  Department  of  Health 
in  its  own  right  notice  that  under  its  own  statutes  it  has  to 
protect  and  preserve  the  environment  of  the  State  of  Montana, 
and  that  was  never  done  until  the  day  that  Mr.  Klinger  admitted 
in  open  Court  last  week  - —  a  coup3.e  of  weeks  ago  —  that  he  was 
now  a  party  because  he  had  gotten  served  a  copy  of  the  applicants’ 
application  by  us.  In  other  words,  serving  them  600  days  ago 
would,  have  put  the  Department  of  Health  and  the  Board  of  Health 
in  an  entirely  different  posture,  and  would  have  caused  them  to 
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have  to  take  a  responsibility  on  their  own,  rather  than  a 

c 

responsibility  presented  them  by  the  Department  of  Natural 
Resources,  to  safeguard  the  air  and  water  quality  under  the  Acts 
which  they  administer.  I  heard  Mr.  Peterson  say  that  he  wants 
to  have  a  hearing  on  everything,  even  though  it's  been  predeter¬ 
mined  that  he  can  * t  have  the  plant.  I 'can't  believe  that  the 
rest  of  .us  would  seriously  go  ahead  and  go  through  a  6-week  or 
2 -month  exercise  if  in  fact  the  certification  is  lacking. 

The  next  point  they  made  was  financial  distress,  and  I  made 
this  same  point  in  a  motion  which  I  have  made  to  this  Board, 
which  is  being  continued  ‘now,  to  the  16th  of  May,  and  I  make  it 
again  here.  I'm  not  sure  exactly  the  basis  of  your  figures, 

Mr.  Peterson,  because  you  said  "$2,000,000  in  escalation  charges," 
and  I  heard  you  say  in  Bozeman  that  there  was  —  it  would  cost 
you  $6,000,000  if  it  was  cancelled  by  June  1st,  and  $9,000,000  if 
it  was  cancelled  by  September  1st,  and  that  it  would  continue 
to  escalate  like  that  because  of  charges  that  you  would  have  to 
make  for  materials  ordered  and  contractual  obligations.  I  think 
that  argument  really  runs  against  you,  because  if  that's  the 
case,  it  is  essential  that  we  take  the  air  and  water  quality 
case  first,  because  if  it  is  decided  against  you,  we  certainly 
should  put  you  in  a  position  of  cutting  off  your  continuing 
resource  strain,  which  I  am  sure  is  a  strain  on  the  rate  payer, 
as  quickly  as  we  possibly  can,  and  it's  out  of  compassion  for 
you  that  I  suggest  that  we  hear  the  air  and  water  first. 

MR.  PETERSON:  I  don't  know  that  that’s  the  real  reason, 

Leo,  but  I’ll  thank  you. 

MR.  SHENKER:  All  compassion  is  accepted. 
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MR.  GRAYBILL:  Mr.  Bellingham,  on  due  process,  I'm  sorry 
that  your  busy  schedule' keeps  you  from  attending  all  those 
meetings,  but  I  want  you  to  know,  sir,  that  I  stood  and  argued 
vehemently  for  your  due  process  in  the  First  Judicial  District 

MR.  BELLINGHAM:  Thank  you. 

MR.  GRAYBILL:  And  I  don't  want  you  to  ever  say  again  that 

I’m  not  interested  in  your  due  process.  You  and  I  have  the 

same  due  process  in  the  Board  of  Health  situation,  namely,  we 

needed  a  hearing,  and  you  had  a  letter  saying  it  was  going  to 

be  denied  you.  As  far  as  the  certification  is  concerned,  however, 

# 

I  have  to  take  issue  with  you,  being  the  letter,  which  I'm  sure 
you're  familiar  with,  does  say  just  as  Mr.  Meloy  says:  "The 
Department  of  Ilecilth  hereby  certifies  the  water  quality  Now, 

that's  the  issue  I'm  taking  issue  with,  and  our  party  wants  to 
contest  that,  and  I'm  sure,  as  a  good  lawyer,  you  wouldn't  have 

X 

advised  me  to  assume  that  that  didn't  mean  anything.  I  had  to 
act,  and  I  had  to  file  a  request  for  a  hearing.  Surely,  when 
they  say,  "The  Department  of  Health  hereby  certifies  — "  they 
meant  something,  and  it  was  signed  by  Dr.  John  Anderson,  the 
Director?  and  interestingly  enough,  and  this  has  been  overlooked 
a  time  or  two  in  the  argument,  this  is  not  addressed  to  the 
Department  whom  the  Board  of  the  Department  of  Health  claims 
had  contracts  with  it,  it's  directed  to  the  Board  of  Natural 
Resources,  so  there  wasn't  any  question  in  the  mind  of  the  Directo 
of  the  Department  of  Health  when  he  wrote  this,  but  that  he  was 
certifying  to  the  Board  what  he  was  supposed  to  certify  under 
the  statute.  I  had  one  last  point  that  suddenly  came  to  mind 
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In  Bozeman  on 


during  the  lunch  hour,  Mr.  Hearings  Omcer. 

February  11th,  I  think,  when  we  had  the  first  pre-hearing 
conference  on  this  matter,  some  stringent  dates  were  set  down 
for  the  parties  to  exchange  witness  lists  and  to  exchange 
of  people  to  be  deposed,  and  to  file  Interrogatories.  We  had  to 

file  Interrogatories,  as  I  recall,  in  a'  Cn'..  c“-i 

as  I  intimated  this  morning,  I'm  not  certain  that  1  have,  m  this 
hearing,  a  clear  right  to  interrogate  the  applicants  or  anyone 
else  again,  if  X  want  to.  I  think  I  had  my  shot  at  that,  and  . 
I’ve  been  really  busy  just  trying  to  get  them  to  complete  the 
Answers,  not  get  a  new  set  out,  but  this  morning,  Mr.  Hi 1 ley, 
on  behalf  of  the  IBEW,  intervened  in  this  case,  and  I  hoard 
allowing  him  to  intervene,  and  then  I  heard  Mr.  Hilley  •■’«>  that 
he  intends  to  put  on  witnesses  and  participate  as  act  rve 
party  with  counsel  and  with  a  case,  and  I  must  say  that  I  want 
the  right  to  address  interrogatories  to  him,  and  1  want  the 
right  to  depose  the  persons  he  says  are  going  to  be  his  witnesses, 
and  I  want  to  represent  to  the  Hearings  Of ficer  that  at  least 
for  this  party,  I  would  be  ready  -  I  will  complete  my  Interroga 
tories  to  him  by  Friday  of  this  week,  if  that's  satisfactory, 
but  I  do  believe  I  have  the  right  to  have  some  chance  to  find 
out  what  his  case  is,  and  if  I  got  the  Interrogatories  ready  by 
Friday  of  this  week  --  and  maybe  others  would  want  some  other 
time  --  then  I’d  like  the  Hearings  Officer  to  tell  us  by  what 
time  he  should  have  the  Answers  to  those  Interrogatories  in,  and 
by  what  time  he  should  make  available  people  for  depositions  that 
we.  might  want  to  depose.  That  might,  m  my  jucigm..nt, 


V 


weigh  slightly  on  when  we’d  be  ready. 


' 


( 


HEARINGS  EXAMINER:  Mr.  Hi 1 ley,  could  you  respond? 

MK.  HILLEY:  Well,  I  think  that  we  have  Rules  of  Civil 

Procedure,  and  Mr.  Hilley  would  respond  in  accordance  with  those 
rules. 

r'u-U  SHnNTvEil:  They  don't  apply  to  these  proceedings. 
(Laughter) 

HEARINGS  EXAMINER:  On  behalf  of  an  expeditious  hearing,  if 

you  could  brihg  in  any  Interrogatories  you  have  by  Friday,  would 

% 

you  be  able  to  answer  them  within  a  week? 


MU.  HILLEY:  If  this  could  get  this  hearing  going,  absolutely 
We'd  even  cut  that  off  by  a  few  days,  if  that  would  be  a  condition 
precedent  to  getting  this  hearing  underway.  Like  I've  reiterated, 
this  is  a  seasonal  employment  problem  in  this  State,  and  somebody 
has  got  to  wake  up  to  it. 


as 

and 


HEARINGS  EXAMINER:  All  right,  he  would  have  the  right, 

I  understand  it  as  Hearings  Officer,,  to  submit  Interrogatories 
poll  witnesses,  and  your  would  react  accordingly,  I  assume? 


MR.  HILLEY:  That  is  correct. 

HEARINGS  EXAMINER:  In  an  expeditious  manner. 

MR.  GRAYBILL:  Friday  and  a  week  from  Friday,  is  that  right? 
HEARINGS  EXAMINER:  Yes. 


MR.  GRAYBILL:  Oicay ,  and  then,  Mr.  Hilley,  just  so  that  you 
know  the  peculiar  rules  under  which  all  of  us  are  playing  this 
game,  we  have  a  deal  that  if  we  want  to  take  the  deposition  of 
somebody,  we  mutually  exchange  that  information,  we  do  everything 
we  can  mutually  to  get  it  accomplished  quickly,  and  so  as  soon 
as  I  had  your  Interrogatories,  I  could  probably  tell  you  who  I 
wanted  to  depose,  and  all  I'm  saying  is,  instead  of  waiting  the 
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1  twenty  days  or  making  us  subpoena  each  other,  we've  agreed  to 

I  c  . 

2  I  exchange  information  and  agreed  to  exchange  —  to  tender  witnesses 

3  |  for  deposition.  I  think  7.  have  fairly  stated  the  gis«_  ol  the 
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a  r  r  a  n  g  erne  n  t . 

MR.  HILLEY:  Okay,  then  you  waive  your  rights  and  you're 
ready  to  go  to  hearing  just  as  gtiickly  as  possible,  rigjit. 

MR.  ‘GRAYBILL :  I  guess  you  haven't  been  listening.  I  have 
to  have  your  depositions  and  your  interrogatories. 

MR.  HILLEY:  You’ll  get  them,  Mr.  Graybill;  you'll  get  tnern. 

HEARINGS  EXAMINER:  The  Department  of  Natural  Resources. 

MR.  SHENKER:  I  would  like  to  comment  on  a  few  points  that 
have  bean  mentioned,  Mr.  Hearings  Examiner.  lirsu  of  all,  1 
am  somewhat  surprised  to  hear  Mr.  Peterson  say  that  on  June  6, 

1973,  when  the  application  was  filed,  one  of  the  problems  for 
obtaining  certification  from  the  Department  of  Health  and  Environ 
mental  Sciences',  or  the  Board  of  Health  and  Environmental 
Sciences ,  is  that  data  was  not  available.  I  .should  have  thought 
that  when  the  filing  was  made,  data  would  have  been  in  hand. 
Secondly,  with  respect  to  whether  there  was  a  preliminary  certific 
tion  made  by  the  Department  of  Health  in  1974  ,  I  think  the  lecoxo. 
should  be.  clear  that  what  the  Department  of  Health  did  was  to 
comply  with  its  contract  with  the  Department  of  Natural  Resources 
and  Conservation,  and  it. did  send  a  report  that  said  that  as  of 
that  date,  although  there  were  considerable  uncertainties  and 
doubts  as  to  the  data  then  amassed,  that  on  the  basis  of  that 
uncertain  and  doubtful  data,  th&t  it  would  be  able  to  make  a 
certification,  and  the  report  went  on  to  say  that  there  was  no 
time  to  amass  data.  It  also  seems  to  me  not  wholly  correct  to 
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constitute  the 


report  of  the  Department  of  Health  and  Environmental 


Sciences  as  a  joint  product  with  that  of  the  Department  of  Natural 
Resources  and  Conservation,  since  meteorologists  in  both  depart¬ 
ments  work  separately  on  their  separate  findings,  and  in  fact 
do  not  agree  in  all  aspects  of  their  findings,  but  obviously  as 
professionals  in  the  field  did  exchange  information  pursuant 
to  agreement  with  The  Montana  Power  Company,  which  delivered  data 
to  the  Department  of  Natural  Resources  for  delivery  to  the 
Department  of  Health  and  Environmental  Sciences.  On  the  issue 
of  whether  there  should  be  an  expeditious  full  hearing,  the 
Department  of  Natural  Resources  has  no  quibble  with  that  proposi¬ 
tion.  The  only  point  that  we  raise  with  respect  to  that  proposi¬ 
tion  is  when  is  a  full  expeditious  hearing  to  be  conducted? 

It  strikes  me  as  a  little  bit  in  the  exercise  of  batting  against 
the  windmill  to  say  that  an  expeditious  hearing  commences  on  May 
20th  that  doesn't  commence  on  June  5th.  I'm  at  a  l^ss  to  under¬ 
stand  why  sixteen  days  is  the  difference  between  expedition  and 
nonexpedition.  As  to  the  May  19th  date  which  Mr.  Peterson  request 
today,  I  can  say  a  rather  insignificant  point,  that  May  19th  we 
are  supposed  to  be  in  St.  Paul  on  a  deposition.  May  20th  is 
surely  more  available  to  us,  that's  why  I  mention  May  20th,  on 
the  difference  between  May  20th  and  June  5th  which  somewhat 
escapes  me.  The  point  of  financial  distress  I  think  the  record 
should  also  be  clear  on,  because  it  is  the  state  of  the  record 
today  that  under  oath  representatives  of  all  applicants  have 
testified  that  there  are  no  additional  cancellation  charges  that 
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they  face  now  that  they  did  not  face  on  December  31st,  1974,  which 
is  fully  one  month  before  the  case  became  a  contested  case,  six 
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weeks  before  the  first  prehearing  Conference,  and  ten  weeks 


before  the  first  date  originally  set  for  preliminary  hearing. 

I  don 5 1  believe  that  despite  the  fact  that  those  of  us  who  have 
been  belaboring  in  the  forest  have  difficulty  escaping  the  trees 
that  any  of  the  parties  to  this  proceeding  should  have  the 
fee  l.i  ng  of  exasperation.  It's  difficult  for  a  lawyer  to  avoid 
that  when  they’re  at  it  day  after  day  after  day,  but  if  you  step 
back  some  and  look  at  the  overview  of  what's  been  involved  here, 

I  don’t  think  exasperation  is  called  for.  With  respect  to  uhe 
time  table  itself  that  Mr..  Bellingham  chronicled,  it  was  clear 
to  all  of  us  except  the  applicants  on  February  13,  1975,  at  the 
first  prehearing  conference,  that  it  was  impossible  to  proceed 
to  any  hearing  on  the  10th  of  March,  1975.  As  further  evidence 
of  that,  I  should  point  out  that  a  number  of  the  witnesses  who 
are  now  listed  on  the  applicants'  witnesses  for  the  Colstrip  3  &  4 
hearing  were  not  retained  until  after  February  13,  1973,  at  which 
time  the  applicants  announced  that  they  were  ready.  A  number 
of  the  witnesses  had  not  completed  their  reports  and  preparations 
for  the  hearing  until  last  week,  when  some  of  their  depositions 
were  taken.  So  X  think  it  clear  that  the  applicants,  although 
they  said  on  February  13,  1975,  that  they  were  ready  for  a 
March  10th  hearing,  would  not  have  been  ready  at  that  time,  either 
I  believe  that  I  was  the  subject  of  Mr.  Bellingham's  prediction 
that  there  would  be  continuing  requests  for  continuances,  and  I'm 
sorry  to  disappoint  him  that  the  Department  of  Natural  Resources 
is  not  asking  for  further  continuances  because  of  the  lack  of 
preparation  since  January  31st..  We  predicted  on  February  13th 
we  would  need  until  about  May  12th  to  be  ready.  We  askect  on 
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March  10th  that  the  hearing  be  continued  till  May  12th.  Today 

it  is  May  5th,  and  we  indicated  at  the  last  prehearing  conference 

/ 

on  April  15th  that  we  believed  that  we  could  be  ready  by  May  5th 
but  wanted  until  May  12th.  We  are  essentially  on  that  time  table 
as  far  as  our  own  personal  preparation  is  concerned.  I  think 
that  it  is  an  exercise  in  unreality  to  talk  about  the  Board  of 
Health  as  if  it  were  an  afterthought  that  folks  had  not.  thought 
about  prior  to  the  time  the  certification  came  up.  There  is 
nothing  in  any  statute  that  tells  the  Department  of  Health  or 
the  Board  of  Health  when  they  shall  make  certification  under  the 
Utility  Siting  Act.  As  Mr.  Graybill  indicated,  if  that  certifica-  . 

tion  had  been  made  some  three  weeks  after  the  commencement  of 

) 

our  hearing  before  the  Board  of  Natural  Resources,  we'd  be  looking 
at  a  different  piece  of  reality.  We  are  dealing  with  a  specific 
piece  of  reality.  Parties  in  good  faith,  who  I  am  not  willing 
to  impugn,  have  indicated  their  difficulty  in  proceeding  at  two 
places  at  one  time  and  the  preparation  of  two  proceedings  at  the 
same  time,  and  I  find  that  kind  of  hard  to  ignore.  That  is  the 
reality  of  where  we  are  right  now.  I  am  also  somewhat  distressed, 
if  not  surprised,  to  hear  from  Mr.  Bellingham  his  understanding 
that  Mr.  Sabol  has  changed  his  mind  as  to  what  he  said  in  open 
Court  before  Judge  Bennett,  because  that  raises  to  me  the  bogey 
and  concern  to  which  Mr.  Graybill  addressed  himself  with  some 
substantial  persuasion  and  at  some  length  at  the  hearing  on  March 
10th  in  Bozeman,  where  he  pointed  out  that  the  statute  specifically 
proscribes  ex  parte  communications,  and  I  should  think  that  the 
ultimate  decision  makers  of  the  Board  of  Natural  Resources,  namely 
members  of  the  Board,  would  be  Studiously  avoiding  such  ex  parte 
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communications.  Indeed,  one  of  the  reasons  for  having  a  hearing 

is  that  he  is  the  then  repository  for  any  communication  that 

the  Board  needs  to  make. 

* 

Finally,  Ird  like  to  comment  on  two  points  with  respect  to 
mr.  Hi 1 ley .  First,  he  is  concerned  about  tenuating  or  alleviating 
or  eliminating  the  problem  of  unemployment  in  Montana  'with 
respect  to  electrical,  workers,  and  he  wants  to  do  that  forthwith, 
Ifm  sure  a  sentiment  that  most  people  would  join  and  share,  but 
again,  it  seems  to  me  to  be  an  exercise  in  unreality  to  believe 
that  Colstrip  Units  3  &  4  would  commence  construction  before  the 
Spring  of  1976,  no  matter  what  happens,  as  to  what  date  is  set 
for  the  initial  hearing,  given  the  likely  length  of  the  hearing, 
and  given  the  likely  time  necessary  for  the  Board  to  make  a 
determination,  and  the  right  to  judicial  review  that  ensues 
thereafter.  I  also  for  the  record  will  join  in  Mr.  Graybill's 
request  that  he  be  given  an  opportunity  to  file  Interrogatories 
to  Mr.  Hi 1 ley .  We’ll  try,  if  we  can,  to  file  combined  Interroga¬ 
tories,  as  we  have  done  previously  in  this  case,  on  Mr.  Hilley, 
so  he  does  not  have  to  separately  answer  two  different  sets  of 
Interrogatories,  and  I  would  hope,  frankly,  that  we  could  avoid 
the  necessity  of  taking  further  depositions  of  the  witnesses 
M.i  .  Hr  1  ley  will  disclose  to  us,  but  if  it  becomes  necessary,  of 


course,  we  would  want  to  do  that,  as  well. 

HEARINGS  EXAMINER:  Mr.  Klinger. 

MR.  KLINGER:  Mr.  Hearings  Examiner,  although  the  Department 
of  Health  has  no  position  with  respect  to  Mr.  Meloy's  motion, 
there  are  two  points  that  were'  raised  in  the  course  of  the  various 
parties  comlnentinq  on  that  motion  that  we’d  like  to  address.  The 
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■first  is  with  respect  to  service,  ana  I'd  like  to  assert  that 
because  the  Department  partook  in  some  work  under  one  section  of 
the  Utility  Siting  Act,  which  directs  the  Department  of  Natural 
Resources  to  contract  it  for  certain  information,  it  certainly 
should  not  and  must  not  be  construed  as  any  kind  of  constructive 
service  of  the  application  for  environmental  compatibility  and 
public  need.  We  maintain  that  we  were  not  properly  served  nor 
brought  into  this  matter  until  we  acknowledged  receipt  of  the 
application  in  Court  on  April  22nd  of  this  year.  With  respect 
to  the  April  10th  letter  issued  by  Dr.  Anderson  to  the  Board  of 

Resource.,,  I  d  like  to  quote  from  Judge  Bennett's  opinion 

with  respect  to  this  matter  and  with  respect  to  the  Department's 

feelings  regarding  it.  Judge  fcennett  Wrote,  quote:  "A  review  of 

the  Air  and  Water  Act  and  the  general  powers  of  tire  Department 

convinces  me  that  it  may  be  possible  for  the  Department  to 

certify  that  the  project  meets  Federal  and  State  water  and  air 

standards  without  a  hearing,  if  no  one  objects."  That  emphasis 

is  the  Judge's  ,rif  no  one  obipri-q  »  nT-e  i 

one  o.Djects .  if,  however,  any  parties 

to  the  Utility  Siting  proceedings  demands  a  hearing,  it  is 
entitled  t0  a  faring,  and  that  bearing  must  be  held  by  the  Board. 
Closed  quote.  Now,  when  that  April  10th  letter  was  issued,  it 
may  well  have  been  a  certification  as  to  water  quality  standards, 
and  a  noncertification  with  respect  to  air  quality  standards, 
had  no  one  objected.  However,  there  were  objections  received  on 
both  counts,  one  on  behalf  of  the  applicants  with  respect  to 
the  air  quality  standards,  one  on  behalf  of  water  quality  standard 
from  the  Northern  Plains  Research  Council.  Therefore,  a  hearing 
must  be  held  and  that  letter  of  April  loth  must  be  then  releaated 


' 


.  ,  t  ;  od 


) 


5 

6 

7 

8 
9 

10 

11 


1 


13 
)  14 

15 

16 

17 

18 

19 

20 
21 


) 


22 

23 


24 


25 

26 


)  27 


28 


to  a  somewhat  less  than  conclusive  position  in  the  light  of 

Judge  Bennett's  opinion,  and  that  is  how  we  now  regard  it,. 

* 

in  the  light  of  an  opinion  issued  by  the  Department  on  April  10th, 
which  now  must  be  further  heard  before  the  Board  of  Health,  whose 
judgment  .then,  will  be  a  conclusive  judgment*  Thank  you. 

HEARINGS  EXAMINER:  Thank  you,  Mr.  Klinger.  Mr.  Leaphart. 


MR.  .LEAPHART:  I  have  nothing  to  say. 

HEARINGS  EXAMINER:  Anyone  else?  I  have  one  question  I 
would  like  to  ask,  since  it's  never  been  mentioned  here.  You 
stated  the  decision  is  conclusive  under  70-807  —  let’s  see, 
70-010  (i)  (h)  what  does  it  mean  in  70-811(3)  where  it  says,  "At 


time  requirements  of  Section  70-806  and  any  of  the  provisions 

described  in  Section  70-807  through  70-811  of  this  Act  may  be 

waived  by  the  Board  for  good  cause  shown  with  respect  to 

applications  filed  before  January  1st,  1975.”  I  take  no  position. 

I  wonder  what  your  positions  are  On  it  as  far  as  the  Board  of 

% 

Natural  Resources  being  completely  out  of  this  picture. 

MR.  SHENKER:  That  has  already  been  resolved,  Mr.  Hearings 
Examiner.  The  applicant  did  file  waivers  at  the  time  for 
conducting  hearings,  and  I  think  all  of  those  applications  are 
now  moot,  the  600  days  having  in  fact  expired,  the  60  days  since 
the  filing  of  the  final  recommendation  has  also  expired,  and 
a  hearing  has  been  set,  begun  and  continued. 

HEARINGS  EXAMINER:  Well,  that  would  cover  the  time  aspect, 
but  where  it  says  ”any  provision  of  Section  70-811  of  that  Act,” 
which  includes  70-810,  cind  which  includes  a  provision  under  the 
air  and  water  provision  of  70-810. 

MR.  SHENKER:  You  are  reading  it  to  mean  that  this  might 
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include  substantive  revisions  that  could  be  waived  by  the 

<  * 

Board  of  Natural  Resources?  / 

HEARINGS  EXAMINER:  It  say 55  "any  of  the  provisions , "  and 
then  it  specifically  names  these  sections.  I  don't  know  what 
it  means .  I  just  wondered  if  you  all  take  the  position  that 
that  may  not  be  raised  when  this  thing  is  all  over, 

RK.  SHlNKER:  Weil  ,  I  Suppose  that  somebody  could  raise 
it.  We  have  not  had  the  question  raised  to  us  previously,  and 
I  should  be  very  surprised  if  the  intent  of  the  statute  is  that 
the  Board  of  Natural  Resources  has  the  right  to  waive  the  require¬ 
ment  that,  the  Board  of  Health  and  Environmental  Sciences,  or  the  • 
Department  of  Health  and  Environmental  Sciences,  issue  a 
certification.  Our  experience  under  the  Siting  Act  to  date  is 
that  tlieBoard  of  Natural  Resources  has  insisted  upon  such  a 
certification  before  it  could  conclude  any  Utility  Siting  Act 
proc.eed.ings  brought  before  it. 

HEARINGS  EXAMINER:  Why  would  it  make  a  difference  before 
January  1,  1975,  or  after  January  1st?  I  don't  know  that,  either 
MR.  SHENKER:  That's  the  reason  that  I  thought  this  was 
really  a  reference  to  time.  After  January  1,  1975,  folks  had 
plenty  of  ample  notice,  or  they  should  have  had,  for  what  is 
specified  in  the  Act. 

HEARINGS  EXAMINER:  Mr.  Graybill. 

MR.  GRAYBILL:  My  view  is  that  the  purpose  of  that  section 
was  to  make  —  to  give  people  who  had  a  short  time  period,  and 
to  give  projects  that  were  perhaps  on  the  drawing  board,  a 
chance  to  go  ahead  with  a  waiver, -and  our  position  would  be  that 
the  Power  Company  did  ask  for  a  waiver,  and  that  the  waiver  was 
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in  fact  denied. 


Nov;  the  fact  that  they  may  not  have  asked  for 
a  waiver  of  everything  in  ail  those  sections  would  seem  to  me 
to  be.  immaterial .  Tney  asked  for  a  waiver  of  whatever  they  wanted 
to  ask  for  a  waiver  of,  and  the  waiver  was  overruled.  The  Board 
has  already  ruled  on  that  issue. 

I-iih  PETERSON :  Mr.  Hearings  Examiner,  two  different  problems 
here  —  one  is  that  the  application  was  filed  with  a  request  that 
the  600-aay  time  period  be  waived.  Whether  through  inaction  or 
action,  it  became  moot,  because  600  days  passed  and  there  still 
hadn't  been  a  decision  on  it.  The  fact  of  the  matter  is,  it 

was  first  noticed  up  long  after  the  600  days  had  expired.  As 

* 

to  ehe  other  aspects  of  the  Act,  it  is  going  to  be  the  position 
of  the  applicants  that  upon  the  conclusion  of  taking  all  the 


evidence,  mere  may  be  aspects  relative  to  the  subjects  and 

banners  oi  the  opinion  that  has  to  be  issued  by  the  Department  — 

or  the  Board  of  Natural  Resources,  that  for  good  cause  may  be 

* 

waived,  and  we  would  request  it  at  that  time,  but  until  we  know 
what  the  posture  is  it  is  in,  we  are  not  able  to  address  it  at 
this  time. 

HEARINGS  EXAMINER:  Mr.  Meloy. 

MR,  MELOY:  I  think  I  would  basically  agree  with  Mr.  Graybill 
The  purpose  of  that  section  was  to  provide  a  method  by  which  an 
applicant  could  file  and  not  be  subject  to  rather  stringent  time 
limitations  that  were  contained  in  the  Act  that  were  designed  for 
facilities  which  had  not  either  been  p  .fanned  or  for  which  equip¬ 
ment  and  so  on  had  not  been  ordered,  and  that  provision  was  added 
so  that  the  Board  would  have  flexibility  in  receiving  good  cause 
arguments  from  the  utilities  implying  that  they  couldn't  possibly 
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meet  the  time  requirements  contained  in  both  70-306,  as  well 
as  the  other  time  requirements  in  70-811.  They  are  all  inter¬ 
related,  and  it  was  designed  to  give  the  Board  some  flexibility 
in  handling  those  kinds  of  cases  that  were  caught  in  the  squeeze 
of  this  Act  being  passed. 


MR.  BELLINGHAM:  This  is  the  thing  that  amazes  me  about  this 
Act.  It  does  amaze  me  every  time  I  read  a  provision  again.  It 
seems  to  me  that  this  particular  section,  unlike  many  of  the 
other  sections,  is  reasonably  clear,  and  yet  I  find  people  saying, 
’‘Well,  it  doesn’t  mean  what  the  language  says;  it  means  what  wTe 
intended  it  to  mean.”  They  have  purposely  set  forth  here  the 
time  requirement,  and  any  other  provisions  described  in  sections 
7  through  11.  How  can  they  say  that  any  of  the  provisions  describ 
in  sections  7  through  11  must  refer  to  time  requirements?  It's 


beyond  me. 


HEARINGS  EXAMINER:  I  just  v/ondered.  I've  been  trying  to 
figure  it  out,  and  thouqht  perhaps  you  could  shed  some  light  on  it, 
I  think  everyone  has  stated  their  position.  Is  there  anything 
else  that  you  want  to  address  before  I  I  presume  that  you  don't 
want  me  to  take  this  ruling  under  advisement  because  of  the  nature 
of  it,  so  I  will  rule  now  on  the  motion.  First,  I  would  like  to 
preface  it  with  the  fact  that  the  remarks  addressed  that  Mr. 

Sabol  made  before  Judge  Bennett  --  I  construe  the  reason  Judge 
Bennett  quashed  the  Writ  of  Prohibition  because  of  the  language 
set  forth  in  paragraph  three  of  his  opinion,  where  he  says,  "The 
Writ  issued  herein  prohibiting  further  proceedings  by  the  Board 
of  Natural  Resources  in  the  matter  of  the  application  of 
Respondent  „ . .  until  the  Board  of  Health  and  Environmental  Sciences 
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is  served  with  a  copy  of  the  application  is  quashed,  in  view  of 
the  fact  that  the  Board  acknowledges  service.”  Apparently, 
that’s  what  was  in  question,  that  the  hearing  be  continued  until 
service  was  made,  or  a  prohibition  against  a  further  hearing. 
Also,  as  far  as  the  question  of  certification,  and  in  case  I'm 
in  error,  the  record  will  show  that  it  is  ray  opinion  that  Judge 
Bennett  in  his  opinion  says,  "’The  application  for  Writ  of  Mandate 
requiring  the  Board  of  Health  and  Environmental  Sciences  to  hold 
a  hearing  to  determine  whether  the  certificate  required  by 
Section  70-810  (1)  (h) ,  R.C.M.  1347,  should  issue  in  connection 
with  the  application,  is  granted."  It  is  my  view,  then,  that 
the  hearing  before  the  Board  of  Health  is  to  determine  whether 
a  certificate  will  issue,  and  that  the  first  paper  that  has  been 
issued  shows  a  recommendation,  somewhat  similar,  1  presume,  to 


the  recommendation  that’s  already  befoi.e  tis  f i ora  che  Department 
of  Natural  Resources,  as  to  whether  they  should  go  forward. 

7\lso,  I  am  concerned  about  Section  70-80.7  ,  upon  the  record 
under  the  due  process  thing,  which  reads,  "Upon  receipt  of  the 
Department’s  report  submitted  under  subsection  (1)  of  this 
section,  the  Board  shall  set  a  hearing  date  not  more  than  sixty 
(60)  days  after  such  receipt."  I  perceive  that  to  be  the  Depart¬ 
ment  of  Natural  Resources  hearing,  and  I  think  that  this  hearj_ng 
and  the  one  before  were  extremely  worthwhile,  I  hope  that  people 
don’t  feel  that  they  have  been  a  waste  of  time,  because  I  think 
they  have  addressed  themselves  to  some  very  important  issues.  T 
don’t  think  any  of  your  motions  were . frivolous ,  and  I  think  there 
are  some  serious  constitutional  questions  and  some  statutory 
questions  that  probably  should  be  resolved  before  you  star.,  tnis 
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hearing  st>  that  you  would  know,  exactly.  I  think  the  things  that 
you  mentioned  as  being  a  worry  and  concern,  I  share  that  worry 

and  concern. 


So  I  am  going  to  make  an  Order  and  then  each  person  can  see 
what  they  think  they  should  do  in  order  to  get  some  of  these 
things  resolved,  or  whether  it  should  be  taken  to  Court  and 


resolved,  on  as  many  of  the  issues  as  it  can. 


I  am  concerned  about  the  fact  that  a  writ  can  go  up  a,-_>  to 
whether  we  should  haVe  a  joint  hearing.  You  can  ask  for  a  writ 
as  to  whether  we  should  continue  the  hearing  after  the  Board  of 
Health,  and  prior  to  certification,  or  a  writ  as  to  whether 
after  certification  you  can  conclude  this  hearing.  There's  so 
many  different  areas  that  are  not  clear,  and  I’m  sure  tha'u 


any  Hearing  Examiner,  myself  or  anyone  else,  is  not  going  to 
resolve  all  of  those  questions  to  the  satisfaction  of  all  ox  tne 


parties. 

Therefore,  IT  IS  MY  ORDER  that  we  will  continue  the  hearing 
to  May  20,  1975,  at  10:00  o'clock*  A.M. ,  in  the  House  of 
Representatives  Chambers,  Montana  State  Capitol,  at  Helena, 
Montana,  commencing  with  evidence  ox  the  applicants  in  support.  o_ 
their  application  for  a  certificate  of  environmental  compatibility 
and  public  need,  except  that  evidence  related  to  the  satisfaction 
of  State  and  Federal  air 'and  water  quality  standards  will  not  be 
received  until  June  $,  1975.  On  JUne  5,  1975,  the  hearing  will 
proceed  on  questions  related  to  air  and  water  quality  standards, 
jointly  and  concurrently  with  the  hearing  before  the  Board  of 
Health  and  Environmental  Sciences.  At  the  conclusion  of  ‘■.he 

joint  and  concurrent .hearing  before  the  Board  of  Health  and 
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Environmental  Sciences,  the  record  of  the  Board  of  Health  hearing 
will  be  immediately  certified  to  said  Board  of  health.  The 
Department  of  Natural  Resources  hearing  will  then  continue 
until  its  conclusion,  or  until  a  certification  is  receive,  by 
the  Board  of  Health  and  Environmental  Sciences  and  tiled  with  the 

Board  of  Natural  Resources. 

That  the  Orders  pertaining  to  evidence  and  procedure 

heretofore  entered  iri  the  Board  of  Natural  Resources  hearing 
are  hereby  adopted  and  shall  apply  to  the  joint  hearing  with 
the  Board  of  Health,  specifically  those  set  forth  m  Exhibits 

2  and  3  of  this  hearing? 

(1)  Any  party  to  the  certification  proceedings  waives  his 
right  to  be  &  party  if  he  does  not  participate  orally  at  that 

public  hearing? 

(We  will  have  Gwen  get  a  copy  of  this  to  everyone.  Vou'rr. 

all  trying  to  copy  it  down;  X  know  I'm  going  too  fast.) 

(2)  skid  public  hearing  shall  be  held  in  accordance  with 
the  Utility  Siting  Act  of  1973,  all  sections;  the  Administrative 
Procedures  kt,  Sections  82-4201  through  Sections  82-4225;  and 
the  Montana  Administrative  Code,  Sections  1-1: 6 (2) -2  through  6:7, 
except  neither  common  law  or  statutory  rulefe  of  evidence 
apply,  and  that  the  Hearings  Examiner  may  exclude  repetitive, 

redundant,  and  irrelevant  -ma  t  ter ; 

(3)  That  any  person,  group,  organization  or  entity  of  any 

type  may  appear  and  present  testimony  in  support  of  or  in  opposi¬ 
tion  to  the  granting  of  the  certificate  of  environmental  compati¬ 
bility  and  public  need,  and  they  shall  register  with  the  Hearings 

Examiner,  P.  0.  Box  187,  Dillon,  Montana,  or  at  Helena  addresses; 
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(4)  Service  of  process  shall  be  made  in  accordance  with 
the  Montana  Rules  of  Civil  Procedure,  specifically  Rules  4  and  r> 
thereof.  (Those  are  contained  in  Board  of  Natural  Resources 

Exhibit  2.) 

(5)  The  procedures  set  forth  in  the  Board  or.  Natural  Rescue,  e.-., 
Exhibit  3  will  be  followed,  except  that  we  will  have  the  Interna¬ 
tional  Brotherhood  of  Electrical  Workers  and  the  Department,  of 
Health  added  to  it. 

(I  will  not  repeat  the  procedure  set  forth  in  Boara  ExhioiL 
3.  If  you’re  not  familiar  with  it,  you  can  look  it  over.) 

(6)  Cross-examination  shall  be  conducted  by  one  atu03-ney 
per  party  who  will  also  conduct  re-cross,  if  any,  upon  the 
applicants’  case-in-chief  before  the  Board  of  Natural  Resources 
and  any  joint  hearing  before  the  Board  of  Natural  Re son i ces  and 
the  Board  of  Health.  Cross-examination  will  be  conducted  first 
by  the  Department  of  Natural  Resources?  second, the  Northern 
Cheyenne  Indians?  third,  the  Northern  Plains?  fourth,  the 
Environmental  Defense  Fund?  fifth,  by  the  International  Brother¬ 
hood  Of  Electrical  Workers?  sixth,  by  the  Department  of  Healtn. 
Cross-examination  of  the  case-in-chief  of  parties  other  than 
the  applicants  will  be  developed  and  submitted  to  you,  in,  I  m 
sure,  the  order  that  we  discussed  previously. 

If  there’s  nothing  further,  we'll  adjourn. 

MR.  GRAY BILL :  I  have  something  further. 

HEARINGS  EXAMINER:  All  right?  Mr.  Graybill. 

MR.  GRAYBILL:  I  have  examined  carefully  the  material  supplier 
by  the  applicants  regarding  the  motion  to  produce,  and  I  am  happy 
to  say  that  certain  ones  seem  to  be  sufficiently  answered.  I  d 
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like  to  call  attention  to  three  others,  the  three  that  haven’t. 
Mr.  Ross,  you  might  want  to  know  that  this  Motion  to  Produce 
No.  2,  I  see  nothing  in  there  that  indicates  that  we  have 
received  the  material.  Do  you  feel  that  you  got  that  material 
on  No.  2,  all  five  of  them? 


MR. 

ROSS:  We  have  nothing  on  Pacific  Power  &  Light. 

MR . 

SKENKER:  To  what? 

MR. 

GRAYBILL:  Motion  to  Produce  No.  2  was  rates,  wasn't  it? 

MR. 

SHENKER:  You  remember  we  had  an  agreement  with  Pacific 

Power  that  they  had  some  stuff  that  they  kept,  and  if  we  wanted 
it f  we  were  supposed  to  tell  them  and  they  would  get  it. 

MR.  GRAYBILL:  Portland  Power  and  Light  --  was  it  Pacific? 
Pacific  Power  &  Light  was  the  only  one  we  didn't  have  last  time, 
and  I  don't  see  that  I  have  it  here. 

MR.  ROSS:  I  think  that  was  Portland's  FPC  form,  and  I've 
got  a  letter,  "Transmitted  herewith  is  Portland’s  FPC  form." 


MR. 

GRAYBILL:  Where  did  it  go? 

MR . 

ROSS:  To  the  Department  of  Natural  Resources. 

MR. 

SHENKER:  I  think  we  have  all  the  other  things  from 

all  the  applicants  now. 

MR.  GRAYBILL:  All  right,  let’s  call  that  one  okay,  and  then, 
Mr.  Maclntrye,  I’ll  have  to  get  together  with  you.  The  next 
one  is  No.  20,  and  did  you  get  the  rate  schedules  from  all 
of  the  other  parties?  We  had  it  from  Pacific  Power  &  Light,  I 


believe , 

but  I  don’t  think  we  had  any  of  the  others  at  the  last 

meeting . 


MR. 

McINTYRE:  We  do  have  some,,  but  I  don't  know  how  complete 

j 

they  are 
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MR.  GRAYBILL:  I'  See.  Now,  the  third  one  that  I  have  a 
question  on  is  No.  22,  and  I  understand  that  you're  going  to 
supply  me  that  when  you  can.  This  is  the  exhibits  in  your  up¬ 
coming  rate  hearing.  Do  you  have  an  estimate  as  to  when  they'll 
be  ready?  My  understanding  is  that  the  rate  hearing  was  called 
for  the  21st  of  May,  isn't  that  right?  At  least  I  was  told 
one  time  that  I  would  get  them  on  the  15th  or  20th  of  May. 

MR.  ROSS:  The  only  thing  I  can  reply  to  that  is  I  checked 
before  I  left  Butte  at  the  end  of  last  week,  and  they  said  it 
was  not  ready,  but  as  we  indicated  previously,  as  soon  as  it  is 

ready  we  will  get  that  to  you. 

MR.  GRAYBILL :  Okay.  Then  on  the  Interrogatories,  many  of 

them  have  been  answered,  but  Interrogatory  No.  20  called  for 
contract  customers .  As  far  as  I  know,  Pacific,  Puget  Sound  and 
Portland  Gas  and  Electric  have  not  supplied  us  with  those 
two  items.  I  may  be  wrong ,  but  those  were  the  two  items  I  didn't 
have.  The  rate  schedule  one,  that  would  be  okay  after  what  you 
just  said,  except  w<£rre  not  sure  it*£}  complete.  No.  52,  I  am 
prepared  to  accept  but  I  want  to  call  to  your  attention  that  that 
talks  about  disposal  sites.  I  have  been  led  to  believe  that  tins 
has  been  discussed  in  some  of  the  depositions,  and  there  may  be 
a  difference  in  the  evidence  - —  a  difference  in  some  of  the 
information  given  on  deposition  and  the  answer  in  the  Interroga¬ 
tories,  and  if  that  is  the  case,  if  you  feel  the  disposal  sites 
have  in  some  manner  changed  since  February,  I'd  like  to  know  abouu 
that.  And  the  same  is  true  of  No.  53.  No.  53  is  the  Interroga¬ 
tory  that  asks  whether  Coal  Mining  Area  A  and  B  were  going  to 
be  used,  and  you  told  us  only  C  was  going  to  be  used,  but  I  have 
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heard  since  that  in  one  depdsition  it  was  pointed  out  that  A  and 

B  would  have  to  be  used  to  meet  the  air  quality  standards,  and 

/ 

in  another  deposition  it  was  said  that  A  and  B  would  not  be  used. 

I  merely  want  you  to  tell  us  for  sure  which  one  it  is.  If 
your  Interrogatory  is  right,  that's  fine  with  me.  It  is  right? 

HR.  PETERSON :  I  don't  have  it  in  front  of  me,  but  it  is 
right,  if  what  you  said  is  in  the  Interrogatories. 

MR.  GRAYBILL :  In  the  Interrogatories  it  says  that  only  C 

will  be  used,  and  not  A  and  B. 

HR.  PETERSON:  C,  D  and  E. 

MR.  GRAYBILL:  Well,  maybe  it  says  that  A  and  B  won’t  be 
used.  That  may  be  it,  but  anyway ,  you  might  want  to  check  that. 

MR.  SHEERER:  That  was  supposed  to  be  a  multiple  choice 
question,  not  a  true  and  false  question.  (Laughter) 

MR.  GRAYBILL :  And  again,  No.  5?  and  59  —  l‘m  only  calling 
these  to  your  attentidn  so  we  don't  have  a  big  argument  about 
them  when  you  present  other  evidence.  57  and  59  relate  to  what 
new  plants  these  parties  anticipate  putting  on  line  in  the  future, 
near  future,  and  59,  what  the  BPA’s  line  from  Hot  Springs  on 
into  their  system,  and  the  Answers  to  Interrogatories  imply  that 
—  certain,  of  them  are  references  to  other  places,  and  the 
West  Group  Study,  and  that's  fihe  but  I  read  in  the  paper  about 
a  new  plant  that's  going  in  for  Washington  Water  Power  at  Dotson, 
and  I'm  not  sure  it's  in  the  West  Group  Study,  and  I  have  read 
when  I  was  in  Portland  about  a  new  plant  that  might  go  in.  I'm 
merely  calling  to  your  attention  that  there  may  be  some  new 
plants  that  aren't  contained  in  those  answers.  I  guess  the  ones 

*  jf 

that  I'm  rea3_ly  concerned  about  are  2  0  and  the  disposal  site,  and 
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then  whether  you  care  to  enlighten  me,,  and  the  .Mining  site  -- 
whether  you  care  to  enlighten  me  about  those  others,  I  don't 
care,  but  those  three  interrogatories  are  not,  in  my  judgment, 
fully  answered,  and  those  two  --  I  guess  it  was  only  one  of 
the  Motions  to  Produce  —  one  plus  the  rate  hearing  thing. 

There's  two  motions  to  produce  and  three  interrogatories  that 
1  think  need  further  clarification,  Mr.  Hearings  Examiner. 

HEARINGS  EXAMINER:  Can  you  satisfy  him  on  those  things? 

MR,  ROSS:  Surely.  As  I  suggested,  it  might  be  a  good  idea 
for  Leo  and  I  to  get  together. 

MR*  GRAYBILL:  Except  I  don't  like  to  pass  up  a  time  and 
then  say  later  that  everybody  wasn't  put  on  notice  that  we  weren't 
clear  on  some  — 

MR.  ROSS:  I  think  in  some  cases,  we  have  done  this. 

MR.  CfRAYBILL:  Yes,  we ' re  pretty  close  together  now. 

HEARINGS  EXAMINER:  Is  there  anything  else  that  anybody 
has?  (No  response.)  Very  well,  we  stand  adjourned. 

HEARING  ADJOURNED ,  3:15  P.M. 

************** 

I,  GWEN  BLACKER,  of  Helena,  Montana,  hereby  certify  that 
I  am  the  person  who  reported  and  transcribed  the  foregoing  pro¬ 
ceedings,  and  that  the  same  are  a  true  and. accurate  transcript  of 
the  proceedings  had. 
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